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CASE  SUMMARIES 


DECEMBER  CASES 

ADVERSE  ACTIONS 

SANTE  BARIO*  v.  DEPARTMENT  OF  JUSTICE 

(Docket  No.  DC752B00044) 

December  4,  1981 

1.330;  2.100;  4.300;  4.310;  6.120;  6.730;  6.800; 

10.115;  10.116;  10.11613;  10.1321 

This  pre-Reform  Act  appeal  came  before  the  Board 
upon  a request  for  reopening  by  the  agency.  In  the 
initial  decision,  the  Board's  administrative  law  judge 
reversed  appellant's  removal  as  a sanction  for  the 
agency's  refusal  to  produce  relevant  documents  in  ac- 
cordance with  the  administrative  law  judge's  order. 
The  Board  granted  the  request  in  accordance  with  5 
C.F.R.  772.310(a)  (1978). 

The  Board  concluded  that  under  the  pertinent  stat- 
utory, regulatory,  and  Federal  Personnel  Manual 
(FPM)  provisions,  the  Civil  Service  Commission  did 
have  the  authority  to  order  the  production  of  docu- 
ments and  other  evidence  whenever  a refusal  to  do  so 
would  so  prejudice  the  appellant  as  to  deny  him  or  her 
due  process  of  the  law.  In  this  case,  the  administrative 
law  judge  ordered  the  production  of  numerous  docu- 
ments on  the  basis  of  his  finding  that  partial  produc- 
tion did  not  meet  due  process  requirements.  The 
Board  found  that  the  judge's  order  was  consistent  with 
the  Board's  authority. 

In  regard  to  the  propriety  of  the  sanction  imposed 
on  the  agency  for  failure  to  comply  with  the  discovery 
order,  the  Board  said  that  where,  as  here,  to  proceed 
with  a hearing  on  appeal  without  the  requested  docu- 
ments would  preclude  the  appellant  from  a fair  oppor- 
tunity to  defend  against  the  charges,  the  only  ap- 
propriate sanction  was  reversal.  The  Board  found  that 
the  administrative  law  judge  properly  imposed  the 
sanction  of  reversal. 

The  Board  also  discussed  the  issues  of  timeliness 
and  standing  in  this  decision.  In  regard  to  timeliness, 
the  Board  indicated  that,  in  a pre-Reform  Act  appeal, 
it  would  follow  the  prior  practice  of  the  Civil  Service 
Commission,  that  is,  a petition  for  review  was  con- 


sidered as  filed  on  the  date  mailed  and  the  document 
itself,  without  mentioning  such,  was  to  be  considered 
as  a request  for  review.  Hence,  the  Board  found  this 
petition  for  review  to  be  timely  filed  because  the  docu- 
ment was  mailed  within  the  allotted  time  limit. 

On  the  issue  of  standing,  the  Board  rejected  the 
agency's  motion  to  dismiss  and  found  that  the  ap- 
pellant's widow  was  the  proper  party  to  pursue  this  ap- 
peal because  no  other  party  had  been  designated  as 
beneficiary,  and  if  appellant's  death  was  the  result  of 
an  on-the-job  injury,  his  widow  and  children  would  be 
entitled  to  a percentage  of  his  monthly  salary  as 
compensation. 

Accordingly,  the  Board  affirmed  the  initial  decision 
dated  June  9,  1980  and  ordered  the  agency  to  cancel 
the  appellant's  removal. 

(*  After  filing  his  appeal  and  while  incarcerated 
under  related  criminal  charges,  the  appellant  died. 
His  widow  continued  the  prosecution  of  the  appeal.) 


BRUCE  C.  BOLLING  v.  DEPARTMENT  OF  THE  AIR 
FORCE  (Docket  No.  NY07528090034) 

December  28,  1981 

1.310;  1.410;  1.420; 4.320;  10.1321 

Appellant  was  removed  from  his  position  based  on  a 
charge  of  absence  without  leave  and  upon  a prior  rec- 
ord of  four  disciplinary  actions.  In  the  initial  decision, 
the  presiding  official  affirmed  the  agency  action. 

Although  the  petition  for  review  was  untimely  filed, 
the  Board  excused  the  untimeliness  for  good  cause. 
The  Board  then  denied  the  petition  because  it  did  not 
meet  the  criteria  for  review;  however,  it  reopened  the 
case  to  consider  the  appropriateness  of  the  penalty. 

In  his  petition,  appellant  attempted  to  argue  the 
merits  of  the  prior  disciplinary  actions  which  were 
used  to  support  the  penalty.  The  Board  noted  that  the 
practice  of  the  Civil  Service  Commission  had  been  to 
fully  review  a challenged  past  record  only  when  the 
three  criteria  set  forth  at  the  former  Federal  Personnel 


Manual  (FPM)  Supp.  752-1,  §4— 3b(  1 ),  were  not  met, 
namely:  (1)  appellant  was  informed  of  the  action  in 
writing;  (2)  the  action  was  a matter  of  record;  and  (3) 
appellant  was  given  the  opportunity  to  dispute  the 
charges  to  a higher  level  than  the  authority  that  im- 
posed the  discipline.  A limited  review  of  the  record 
was  undertaken,  however,  if  these  three  criteria  were 
met. 

The  Board  noted  that  in  this  case,  only  a limited  re- 
view of  the  records  of  the  prior  actions  was  warranted 
because  the  three  criteria  noted  above  were  met.  For 
its  limited  review,  the  Board  set  forth  and  utilized  the 
standard  of  "clearly  erroneous,”  that  is,  a challenged 
prior  action  is  discounted  if  it  leaves  the  Board  with 
the  "definite  and  firm  conviction  that  a mistake  has 
been  committed.”  The  Board  concluded  that  the  pre- 
siding official  did  not  err  in  finding  that  the  elements 
of  appellant's  past  record  were  properly  considered  in 
the  agency  in  selecting  the  penalty.  The  Board  cited 
its  decision  in  Douglas  v.  Veterans  Administration, 
MSPB  Order  No.  AT075299006  (April  10,  1981),  in 
which  it  set  forth  its  authority  to  mitigate  penalties 
which  it  finds  unreasonable.  After  examining  the  fac- 
tors relevant  to  the  selection  of  an  appropriate 
penalty,  the  Board  determined  that  the  penalty  in  this 
case  was  reasonable.  Accordingly,  the  Board  af- 
firmed the  initial  decision  and  sustained  the  agency 
action. 


CHARLES  B.  COFFIELD  (APPELLANT).  ACTING 
SPECIAL  COUNSEL  (INTERVENOR)  v.  DEPART- 
MENT OF  LABOR  (Docket  No.  PH075280 10009) 
December  22,  1981 

1.110;  1.312;  1.363;  1.410;  4.112;  4.200;  6.111; 

10.115;  10.210;  10.1322;  11.100;  11.140 

Appellant  was  removed  from  the  position  of  Coal 
Mine  Inspector,  Mine  Safety  and  Health  Administra- 
tion (MSHA),  on  two  charges  of  misconduct,  each 
supported  by  two  separate  specifications,  and  a third 
charge  of  improper  utilization  of  sick  leave  proce- 
dures Appellant  filed  a petition  for  appeal  with  the 
Board  and  the  Acting  Special  Counsel  intervened 
under  5 U.S.C.  1206(i),  alleging  that  the  removal  was 
effected  as  a result  of  prohibited  personnel  practices. 
The  case  was  assigned  to  an  Administrative  Law  Judge 
and  an  initial  decision  was  issued. 

In  that  decision  the  Administrative  Law  Judge  (ALJ) 
found  the  first  specification  under  each  of  the  two  mis- 
conduct charges  to  be  supported  by  the  prepon- 
derance of  the  evidence,  but  that  the  third  charge,  as 
well  as  the  two  remaining  specifications  under  the 


first  two  charges,  were  not  sustained  by  the  evidence. 
The  ALJ  also  examined  the  Acting  Special  Counsel's 
contention  that  the  agency  had  committed  prohibited 
personnel  practices  under  5 U.S.C.  2302(b)(8),  (9), 
(10),  and  (11),  but  found  that  the  preponderance  of 
evidence  did  not  support  any  of  these  affirmative  de- 
fenses. The  ALJ  then  examined  the  propriety  of  the 
penalty  and  found  that  the  appellant's  removal  was 
unduly  harsh  and  reduced  the  penalty  to  a 30-day  sus- 
pension. (See  Douglas  v.  Veterans  Administration, 
MSPB  Order  No.  AT075299006,  April  10,  1981.) 

The  appellant  petitioned  the  Board  for  review, 
citing  the  ALJ's  factual  findings  and  conclusions.  In 
addition,  the  appellant's  counsel  stated  that  he  had 
become  aware  of  the  existence  of  evidence  which 
would  support  appellant's  actions  in  issuing  the 
disputed  closure  orders.  The  Acting  Special  Counsel 
also  petitioned  the  Board  for  review,  arguing  that  the 
ALJ  erred  in  not  finding  a prohibited  personnel  prac- 
tice under  5 U.S.C.  2302(b)(8).  Finally,  the  Govern- 
ment Accountability  Project  (GAP)  filed  an  amicus 
brief  in  support  of  appellant.  The  agency  response 
asserted  that  there  was  no  basis  for  overturning  the 
initial  decision  and  urged  the  Board  to  dismiss  the  pe- 
titions for  review. 

The  Board  examined  the  arguments  and  found  no 
error  in  the  adjudication  of  the  2302(b)(8)  claim  of  a 
prohibited  personnel  practice.  See  In  re  Frazier, 
1 MSPB  159  (1979).  Furthermore,  as  to  the  allegedly 
new  evidence  offered  by  appellant,  the  Board  found 
the  evidence  was  not  shown  to  have  been  previously 
unavailable  despite  due  diligence.  The  Board  did  not 
accept  appellant's  arguments  regarding  the  alleged 
contradictory  factual  findings  of  the  presiding  offi- 
cial. Accordingly,  the  petitions  for  review  were  de- 
nied. See  5 C.F.R.  1201.115. 


JOAN  E.  GERLACH  v.  FEDERAL  TRADE  COMMIS- 
SION (Docket  No.  DC075280 10020) 

December  15,  1981 

1.110;  1.366;  4.125;  4.210;  8.390;  10.132;  11.140; 

11.150;  11.152 

Appellant  filed  a petition  for  appeal  from  the  action 
of  the  Federal  Trade  Commission  removing  her  from 
her  position  as  EEO  Specialist.  The  removal  action 
was  based  on  the  charge  of  "Continuing  Unwilling- 
ness or  Inability  to  Follow  Supervisory  Directives." 

In  this  opinion  the  Board  discussed  credibility  de- 
terminations, reprisals  as  prohibited  personnal  prac- 
tices, and  statutory  interpretations.  Regarding  the  is- 
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sue  of  credibility,  the  Board  stated  that  although  it 
was  free  to  substitute  its  own  determination  of  fact  for 
those  of  the  presiding  official,  it  would  give  due  defer- 
ence to  the  assessment  of  the  presiding  official  who 
was  present  to  hear  and  observe  the  demeanor  of  the 
witnesses;  and  using  Weaver  v.  Department  of  the 
Navy,  2 MSPB  297  (1980)  as  a basis  for  its  determina- 
tion, the  Board  indicated  it  could  find  no  reason  to  set 
aside  the  presiding  official's  findings  of  fact. 

In  discussing  the  issue  of  reprisal,  the  Board  fol- 
lowed the  Supreme  Court  decision  in  Mt.  Healthy  City 
School  District  Board  of  Education  v.  Doyle,  429  U.S. 
274  (1977),  which,  incidently,  was  relied  upon  by  the 
agency  to  support  its  claim  regarding  the  appellant's 
burden  of  proof.  However,  the  Board  indicated  that 
the  "But  for"  reguirement  urged  by  the  agency  was 
inconsistent  with  the  Mt.  Healthy  holding. 

According  to  the  Board  the  Mt.  Healthy  case  re- 
guires  a two-criteria  test:  (1)  The  employee  has  the 
burden  of  establishing  by  a preponderance  of  the  evi- 
dence that  the  protected  conduct  was  a "substantial" 
or  "motivating"  factor,  (2)  if  the  employee  carries  that 
burden,  the  burden  shifts  to  the  employer  to  prove  by 
a preponderance  of  the  evidence  that  it  would  have 
taken  the  same  action  even  if  the  protected  conduct 
had  not  taken  place.  The  Board  stated  that  it  will  ad- 
here to  the  Mt.  Healthy  test  in  all  dual  causation  cases 
involving  allegations  of  reprisal  or  discrimination. 

Finally,  the  Board  concurred  with  the  initial  deci- 
sion of  the  presiding  official  which  found  that  the  sus- 
tained charges  did  not  warrant  removal  of  the  appel- 
lant. However,  in  so  doing,  the  Board  did  not  agree 
with  the  presiding  official's  interpretation  of  5 U.S.C. 
7701(c)(2)(B).  The  Board  held  instead  that  this  provi- 
sion provides  for  a reversal  of  the  agency's  action  only 
where  the  Board  has  determined  a prohibited  person- 
nel practice  was  the  "motivating  factor"  or  "real  rea- 
son" for  the  agency  action. 

The  Board  found  that  the  agency  failed  to  establish 
by  a preponderance  of  evidence  that  the  removal  ac- 
tion would  have  been  taken  even  in  the  absence  of  the 
retaliatory  motive  of  appellant's  supervisor.  Accord- 
ingly, the  initial  decision  of  the  presiding  official  was 
affirmed  as  modified  and  the  agency  was  ordered  to 
cancel  the  removal. 


DAVID  A.  TRICK  v.  FEDERAL  AVIATION  AD- 
MINISTRATION (Docket  No.  DC75281F1 144) 
December  17,  1981 

1.110;  1.311;  4.250;  4.300;  10.400;  10.114 


Movant  Trick  is  among  the  10,886  nonprobationary 
air  traffic  controllers  who  have  appealed  their  re- 
moval for  allegedly  taking  part  in  an  unlawful  strike, 
and  for  absence  without  leave.  In  October,  Mr.  Trick 
filed  a motion  asking  the  Board  to  consolidate  the  con- 
trollers' removal  appeals  for  purposes  of  (1)  determin- 
ing common  issues;  (2)  overseeing  such  discovery  as 
would  most  efficiently  be  held  at  the  national  level;  (3) 
and  certifying  to  the  Board  "guestions  the  resolution 
of  which  will  facilitate  the  fair  and  efficient  disposition 
of  such  appeals." 

The  Board  then  called  for  other  views  on  the  points 
made  in  the  motion  as  well  as  on  six  other  points:  (1) 
identification  of  all  common  issues  which  may  be  na- 
tional in  scope,  and  therefore  might  be  appropriately 
determined  on  a nationally  consolidated  basis;  (2)  the 
nature  and  extent  of  anticipated  discovery  reguests  in 
any  such  consolidated  proceeding;  (3)  the  names  and 
titles  of  people  who  would  be  called  to  testify  in  any 
consolidated  proceeding;  (4)  the  extent  to  which  ap- 
pellants could  agree  on  a common  or  lead  counsel  to 
serve  and  receive  pleadings  and  documents,  and/or 
for  representation  in  any  such  proceeding;  (5)  names 
of  appellants  who  raise  potentially  dispositive  individ- 
ual defenses  not  related  to  the  alleged  strike;  (6)  name 
of  any  party  who  believes  any  such  consolidation 
would  work  against  his/her  interests — how  and  why 
this  would  be  the  case. 

The  Board  said  that  of  the  approximately  500  re- 
sponses to  the  motion  and  order,  movant  Trick's  typi- 
fied those  who  supported  consolidating  appeals  at  the 
national  level.  Trick  said  the  Board  should  "delegate 
to  a presiding  official  the  responsibility  of  initially 
designating  the  common  issues  after  receiving  written 
submissions  from  interested  parties."  He  did  not  dis- 
close his  views  on  such  issues,  and  the  Board  found 
his  responses,  and  those  of  other  supporters  of  the 
motion,  on  how  to  handle  national  discovery  and  na- 
tional witnesses  also  unilluminating. 

Opponents  of  the  motion  contended  that  it  was  too 
early,  that  common  issues  were  not  ripe  enough  to 
warrant  consolidation.  They  alleged  that  managing 
such  a large  consolidated  appeal  would  result  in  con- 
fusion, drawn-out  adjudication,  and  endanger  the  ap- 
pellants' right  to  fair  representation.  They  alleged 
that  the  bases  which  the  appellants  planned  to  use 
were  too  disparate  for  national  consolidation,  and 
they  pointed  to  the  expense  and  inconvenience  to  the 
parties  in  taking  part  in  a national  consolidated  pro- 
ceeding, when  convenience  and  economy  are  among 
the  reasons  for  consolidation.  It  was  noted  that  oppo- 
nents, as  well  as  many  supporters  of  the  motion,  were 
against  appointment  of  a common  or  lead  counsel. 


3 


The  Board  may  consolidate  appeals  if  that  would 
"result  in  the  appeals  being  processed  more  expedi- 
tiously, and  would  not  adversely  affect  any  party,"  but 
the  Board  said  that  neither  test  would  be  met  in  this 
instance. 

It  said  there  were  not,  at  that  time,  discernible  com- 
mon issues  of  fact  or  law,  the  resolution  of  which 
would  facilitate  the  adjudication  of  individual  ap- 
peals. It  said  that  discovery  had  not  been  completed, 
and  that  the  agency  had  not  yet  filed  its  answer  on 
many  appeals.  It  said  that  the  movant  himself  had  not 
amplified  on  the  general  description  of  common  is- 
sues included  in  his  motion,  and  that  the  movant  had 
asked  the  Board  to  consolidate  in  order  to  pinpoint 
common  issues,  but  that  identification  usually  must  be 
made  before  consolidation. 

The  Board  also  said  that  common  issues  alone  are 
not  sufficient  to  warrant  case  consolidation — that 
there  must  be  other  factors  which  would  promote  con- 
venience and  economy  in  administration,  and  that 
factors  in  this  case  belied  such  convenience  and 
economy. 

Further,  although  their  terminations  were  based  on 
the  same  charges,  the  appellants  are  relying  on  di- 
verse facts  and  theories  to  contest  the  actions.  For  ex- 
ample, the  determination  of  whether  the  appellants 
willfully  struck  unlawfully  might  rest  on  the  intent  of 
the  individual  appellants.  Appellants  who  show  that 
their  absence  from  work  during  the  alleged  strike  re- 
sulted from  duress,  or  who  believed  that  they  were  on 
approved  leave,  might  be  found  not  to  have  taken  part 
in  the  alleged  unlawful  strike. 

The  Board  also  recognized  the  burden  a consoli- 
dated proceeding  would  put  on  parties  living  several 
hundred  miles  away  from  Washington,  D.C.,  and 
pointed  to  other  formidable  problems  which  consoli- 
dation would  create.  It  said  that  the  movant  and 
supporters  of  the  motion  had  not  persuaded  the  Board 
that  consolidation  was  justified,  and  that,  by  contrast, 
there  were  strong  reasons  not  to  order  a national  con- 
solidation. 

However,  the  Board  recognized  that  consolidation 
might  be  warranted  at  the  regional  offices  where  there 
is  commonality  of  counsel,  work  site,  witnesses, 
and/or  legal  defenses,  where  presiding  officials  are  in 
a posture  to  address  individual  claims  as  well  as  com- 
mon issues  of  fact  and  law. 

Finally,  the  Board  noted  that  appropriate  issues 
might  be  heard  on  interlocutory  appeal,  that  a subse- 
quent motion  for  national  consolidation  might  be  con- 
sidered based  on  circumstances  which  may  arise  at  a 


later  date,  and  that  issues  of  discovery  from  persons  at 
the  national  level  will  require  special  coordination  by 
the  Board's  officials. 

The  motion  for  consolidation  was  denied. 

REDUCTIONS  IN  FORCE 

THELMA  F.  MEAD  v.  DEPARTMENT  OF  JUSTICE 

(Docket  No.  SE035 18090004) 

December  17,  1981 

5.200;  8.330;  10.11613;  12.111;  12.421;  12.530; 
12.531 

Appellant  was  demoted  as  a result  of  a reduction  in 
force.  Appellant  asserted  that  the  reduction  in  force 
action  was  unlawful  because  her  former  position  was 
not  really  abolished  by  reorganization  as  the  agency 
claimed  since  the  duties  of  the  newly  created  position 
were  extremely  similar  and  because  the  action  was 
personal  to  the  appellant. 

In  the  initial  decision,  the  presiding  official  sus- 
tained appellant's  demotion,  finding  that  appellant's 
former  position  was,  in  fact,  abolished  by  reorganiza- 
tion and  that  the  appellant  was  properly  demoted.  Ap- 
pellant petitioned  for  review,  contending  that:  (1)  the 
presiding  official  erroneously  ignored  the  manner  in 
which  the  reduction  in  force  was  implemented  which 
showed  that  it  was  personal  to  the  appellant;  (2)  the 
presiding  official  erroneously  concluded  that  the  new 
position  involved  substantially  expanded  duties;  and 
(3)  new  documentation  from  her  Freedom  of  Informa- 
tion Act  request,  still  pending  with  the  agency,  would 
establish  that  the  reduction-in-force  action  was  per- 
sonal to  appellant. 

The  Board  denied  appellant's  petition  on  October 
9,  1980.  Appellant  then  sought  appeal  with  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  on 
September  9,  1981,  the  Court  remanded  the  case  to 
the  Board  to  permit  reconsideration.  The  Board  re- 
opened the  appeal  and  vacated  the  earlier  denial.  The 
Board  noted  that  appellant's  position  was  properly 
abolished  by  reorganization,  and.as  an  excepted  serv- 
ice employee,  the  appellant  had  no  right  to  assign- 
ment to  the  new  position  or  to  any  other  position  out  of 
her  competitive  level.  The  Board  also  said  that  appel- 
lant, as  an  excepted  service  employee  who  was  not  a 
preference  eligible,  the  appellant  had  no  entitlement 
to  the  adverse  action  procedures  of  5 U.S.C.  §7513 
and  5 C.F.R.  part  752,  so  that  the  agency  had  nothing 
to  gain  by  following  appealable  reduction-in-force 
procedures  instead  of  simply  demoting  the  appellant 
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and  assigning  her  to  another  position.  In  reaching  its 
conclusion,  the  Board  considered  and  compared  the 
circumstances  in  Losure  v.  Interstate  Commerce 
Commission , 2 MSPB  361  (1980).  However,  unlike  Lo- 
sure, the  Board  found  that  the  reorganization  by  the 
agency  was  bona  tide  and  not  personal  to  the  appel- 
lant, that  the  position  in  dispute  contained  significant 
new  duties  and  responsibilities,  and  that  the  resulting 
effect  of  the  reorganization  was  experienced  nation- 
wide rather  than  an  isolated  incident. 

The  Board  concluded  that  the  appellant's  demotion 
by  reduction  in  force  was  bona  fide  and  lawful.  Ac- 
cordingly, the  initial  decision  was  affirmed  as  modi- 
fied and  appellant's  demotion  was  sustained. 


REGULATION  REVIEW 

IN  RE  EXCEPTIONS  FROM  COMPETITIVE  MER- 
IT PLANS  (335  FPM  l-5(c)(l)(b))  (Docket  No. 
HQ120581 10012) 

December  1,  1981 

6.420;  10.133;  13.100;  13.110 

On  January  13,  1981,  the  Board  announced  that  it 
would  exercise  its  authority  under  5 U.S.C.  §1205(e) 
to  review  on  its  own  motion  335  Federal  Personnel 
Manual  (FPM)  §l-5(c)(l)(b),  a provision  of  the  FPM 
which  permits  agencies  to  except  from  their  competi- 
tive merit  plans  promotions  resulting  from  a reclassi- 
fication due  to  an  accretion  of  duties.  The  Board  no- 
ticed this  section  for  review  because  of  its  concern 
that,  as  a result  of  a recent  change  in  the  section,  the 
Office  of  Personnel  Management  (OPM)  might  be  al- 
lowing agencies  through  planned  management  action 
to  improperly  exclude  positions  from  competitive  pro- 
motion procedures. 


The  Board  determined  in  Wells  v.  Harris  1 MSPB 
199  (1979)  that  it  has  the  authority  to  invalidate  an 
OPM  rule  or  regulation  on  its  face  if  it  is  reasonably 
foreseeable  that  its  implementation  would  lead  to  the 
commission  of  prohibited  personnel  practices.  OPM 
advised  the  Board  that  the  deletion  of  the  planned 
management  exception  from  this  provision  was  oc- 
casioned by  the  difficulties  it  encountered  in  attempt- 
ing to  apply  that  restriction  to  particular  fact  situa- 
tions. OPM  noted  that  it  found  it  was  impossible  to  dis- 
tinguish between  planned  and  unplanned  manage- 
ment actions,  and  the  difficulty  encountered  by  agen- 
cies in  attempting  to  do  so  led  OPM  to  eliminate  this 
restriction  from  the  FPM  section  at  issue.  As  a result  of 
this  change,  agencies  are  now  allowed  to  exempt  from 
their  competitive  merit  plans  promotions  resulting 
from  reclassifications  caused  by  planned  manage- 
ment actions.  The  Board  noted  that  the  particular  ex- 
emption found  in  section  1 -5(c)(1)(b),  which  was 
promulgated  under  the  authority  of  5 U.S.C.  §3301, 
was  based  on  legitimate  management  considerations 
and  thus  was  rationally  related  to  the  purpose  of  pro- 
moting the  efficiency  of  the  civil  service. 

The  Board  concluded  that  section  1 -5(c)(1)(b)  does 
not,  on  its  face,  reguire  the  commission  of  prohibited 
personnel  practices.  The  Board  noted  that  since  this 
section  vests  discretion  in  agencies,  it  is  possible  that 
implementation  might  result  in  unlawful  discrimina- 
tion in  violation  of  5 U.S.C.  §2302(b)(l)  or  in  the 
granting  of  special  preferences  or  advantages  in  vio- 
lation of  5 U.S.C.  §2302(b)(6).  However,  the  Board 
further  noted,  the  mere  possibility  that  a rule  may  be 
implemented  in  such  a way  as  to  violate  section 
2302(b)  did  not  make  such  implementation  reasonably 
foreseeable  and,  conseguently,  did  not  warrant  in- 
validation of  the  rule  under  5 U.S.C.  §1205(e).  Ac- 
cordingly, the  Board  concluded  that  section  l-5(c) 
(l)(b)  of  FPM  Chapter  335  does  not  reguire  the  com- 
mission of  prohibited  personnel  practices. 
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OTHER  DECEMBER  ISSUANCES 


THE  FOLLOWING  PETITIONS  FOR  REVIEW 
WERE  DENIED: 

ALEXANDER,  Rex  v.  Department  of  the  Air  Force 
(Docket  No.  DA075281 10231) 

ARBACHUK,  Dennis  v.  Department  of  the  Treasury 
(Docket  No.  NY075281 10142) 

BEATTY,  Robert  P.  v.  Federal  Aviation  Administra- 
tion (Docket  No.  CH075281 10125) 

BROOKS,  Michael  W.  v.  Veterans  Administration 
(Docket  No.  PH315H81 10243) 

BROWN,  Ann  E.  v.  Office  of  Personnel  Management 
(Docket  No . AT083 18110041) 

CARPENTER,  James  W.  v.  Department  of  the  Air 
Force  (Docket  No.  DA075281 10140) 

CHIARELLA,  Samuel  J.  v.  Department  of  the  Navy 
(Docket  No.  AT344381 10542) 

COPELAND,  Frank  W.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  AT831L81 10037) 

CUI,  Octavio  v.  Office  of  Personnel  Management 
(Docket  No.  SF083181 10345) 

CUNNINGHAM,  Andrew  v.  Veterans  Administration 
(Docket  No.  AT075281 10262) 

DAVIS,  Donald  J.  v.  Office  of  Personnel  Management 
(Docket  No.  DE831L8010139) 

DAVIS,  Sharon  A.  v.  Department  of  the  Army  (Docket 
No.  SE075281 10159) 

DICKERSON,  John  S.,  Jr.  v.  Veterans  Administration 
(Docket  No.  NY075280 10071) 

DUNCAN,  Steven  T.  v.  U.S.  Postal  Service  (Docket 
No.  CH075281 10304) 

EMANUEL,  Rohavy  v.  U.S.  Department  of  the  Air 
Force  (Docket  No.  AT344381 10382) 

EVANS,  Kenneth  v.  United  States  Postal  Service 
(Docket  No.  SF075281 10257) 

FITZPATRICK,  Ernest  F.  v.  Department  of  Health  and 
Human  Services  (Docket  No.  AT344381 10042) 
GARCIA,  Manuel  I.  v.  Department  of  the  Air  Force 
(Docket  No.  SF07528010215) 

GREEN,  William  M.  v.  Department  of  the  Air  Force 
(Docket  No.  DA075281 10202) 

GULLETTE,  Terrance  D.  v.  United  States  Postal 
Service  (Docket  No.  PH075281 10172) 

HALL,  Marilyn  Jean  v.  Department  of  Health  and  Hu- 
man Services,  Social  Security  Administration 
(Docket  No.  SL075281 10102) 

HARDY,  Russell  D.  v.  Veterans  Administration 
(Docket  No.  SL075281 10039) 

HARDY,  Vernon  H.  v.  Department  of  the  Navy 
(Docket  No.  PH344381 10291) 

HASKINS,  Warren  T.  v.  U.S.  Postal  Service  (Docket 
No.  NY075280 10082) 


HAWKINS,  Wilbert  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DA831L81 10226) 

HELBANO,  Apolonio  T.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  SF08318010314) 

HENDEL,  Joseph  v.  Department  of  the  Air  Force 
(Docket  No.  SF075281 10310) 

HENSON,  Charles  J.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DA831L81 10099) 

HOFFMAN,  Dean  K.  v.  U.S.  Department  of  Health 
and  Human  Services  (Docket  No.  SF075281 10576) 
HOLMAN,  Keith  D.  v.  Department  of  the  Treasury 
(Docket  No.  DC075281 10121) 

JONES,  Steven  A.  v.  U.S.  Postal  Service  (Docket  No. 
SF075281 10607) 

KALAGAYAN,  Justino  G.  v.  Office  of  Personnel 
Management  (Docket  No.  SF083 180 10269) 

KEMPER,  Robert  v.  U.S.  Department  of  Housing  and 
Urban  Development  (Docket  No.  DE531D8010159) 
KNOTTS,  Marlon  H.  v.  Department  of  the  Air  Force 
(Docket  No.  AT075281 10226) 

LAVELLE,  Patrick  H.  v.  Department  of  the  Air  Force 
(Docket  No.  DA075209157) 

LEINEN,  Irene  v.  Department  of  the  Army  (Docket  No. 
SF075280 10359) 

LOWE,  Calvin  C.  v.  Department  of  the  Navy  (Docket 
No.  SF075281 10705) 

LUSCOMBE,  James  A.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  78-20-363) 

MAGILL,  Andrew  T.  v.  General  Services  Administra- 
tion (Docket  No.  SL075281 10017) 

MARQUEZ,  Demosthenes  C.  v.  Office  of  Personnel 
Management  (Docket  No.  RB083 190054) 

MARTIN,  Sharon  A.  v.  Department  of  the  Army 
(Docket  No.  SL07528090056ADD) 

MASON,  Warren  L.  v.  U.S.  Postal  Service  (Docket 
No.  PH07528010233) 

MCDAID,  John  S.  v.  Department  of  Housing  and  Ur- 
ban Development  (Docket  No.  AT035181 10475) 
MCDONALD,  F.  Bennett  v.  Department  of  Health  and 
Human  Services  (Docket  No.  PH075281 10321 ) 
MEEHAN,  John  J.  v.  Department  of  Agriculture 
(Docket  No.  SF07528010014) 

MORGAN,  William  v.  U.S.  Postal  Service  (Docket 
No.  DA03538 110322) 

MORRIS,  Darrell  v.  Department  of  the  Army  (Docket 
No.  DA315H8 110290) 

MORTON,  Nancy  L.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  PH831L81 10198) 

OKUN,  Raymond  v.  Office  of  Personnel  Management 
(Docket  No.  NY831L81 10132) 

POPPOS,  Christos  C.  v.  National  Naval  Medical 
Center  (Docket  No.  DC315H81 10194) 
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POWELL,  Patrick  D.  v.  Department  of  the  Army 
(Docket  No.  SF752S7990001) 

REBER,  Leona  E.  v.  Department  of  the  Air  Force 
(Docket  No.  SF075281 10350) 

SCHNEIDER,  Michael  P.  v.  Department  of  Housing 
and  Urban  Development  (Docket  No. 
DC035181 10378) 

SCHOENER,  David  v.  U.S.  Postal  Service  (Docket 
No.  CH075299082) 

SEIFFERT,  Edwin  J.,  Jr.  v.  United  States  Postal  Ser- 
vice (Docket  No.  CH075281 10222) 

SHAIN,  Alvin  J.  v.  Office  of  Personnel  Management 
(Docket  No.  SF831L81 10426) 

SMITH,  John  F.  v.  Department  of  the  Interior  (Docket 
No.  DA075209129) 

SULLINS,  Charlene  v.  Department  of  the  Navy 
(Docket  No.  AT07528010144) 

VAULS,  Edward  R.  v.  Veterans  Administration 
(Docket  No.  CH07528010070) 

VERGA,  Paul  E.  v.  Department  of  the  Navy  (Docket 
No.  PH315H81 10409) 

WALTON,  James,  Jr.  v.  Department  of  the  Treasury 
(Docket  No.  DC07528010309) 

WEBB,  Dan  D.  v.  Veterans  Administration  (Docket 
No.  SF07528 110245) 

WEBBER,  John  A.  v.  Defense  Logistics  Agency 
(Docket  No.  PH075281 10040) 

WESSELLS,  Rexford  G.  v.  Department  of  Agriculture 
(Docket  No.  DC315H81 10338) 

WOODS,  Margaret  v.  U.S.  Postal  Service  (Docket 
No.  DE07528 110106) 

THE  FOLLOWING  CASES  WERE  REMANDED 
TO  REGIONAL  OFFICES: 

GLOVER,  Betty  J.  v.  Office  of  Personnel  Management 
(Docket  No.  DC831L81 10168) 

HOCKADAY,  Charles  L.  v.  General  Services  Ad- 
ministration (Docket  No.  DC07520901 1) 

HOWATT,  Franklin  J.  v.  United  States  (Docket  No. 
DC0752B80372) 

MUELLER,  Delores  A.  v.  Department  of  the  Interior 
(Docket  No.  DE035181 10121) 

RAMIREZ,  Roy  v.  Department  of  the  Air  Force 
(Docket  No.  DA075280 10067) 

STIVERS,  Leonard  E.  v.  United  States  Postal  Service 
(Docket  No.  DA075281 10376) 

IN  THE  FOLLOWING  CASES.  THE  INITIAL 
DECISIONS  WERE  AFFIRMED  OR  AFFIRMED  AS 
MODIFIED: 

ARMOUR,  William  R.,  Jr.  v.  Office  of  Personnel 
Management  (Docket  No.  AT831L80 10089) 
FURNEYHOUGH,  Joseph  R.  v.  Department  of  the 
Army  (Docket  No.  PH075209052) 

GRAZIANO,  Anthony  v.  Department  of  Defense 
(Docket  No.  DE035181 10073) 


HEJKA,  Dorothy  L.  v.  U.S.  Marine  Corps  (Docket  No. 
SF075280 10006) 

MESSERSMITH,  James  K.  v.  General  Services  Ad- 
ministration (Docket  No.  DC07528010253) 

MILLER,  Robert  G.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  AT831L81 10311) 

SCHISLER,  Michael  v.  Department  of  the  Army 
(Docket  No.  SF035181 10072) 

SCOTT,  Donald  E.,  Jr.  v.  Department  of  the  Treasury 
(Docket  No.  DC315H81 10348) 

SHEPARD,  Richard  E.  v.  Department  of  the  Army 
(Docket  No.  SF075280 10368) 

SHOFFNER,  Joseph  E.,  Jr.  v.  Department  of  the  In- 
terior (Docket  No.  AT075209105) 

SPARKS,  Edward  R.,  Jr.  v.  Tennessee  Valley  Authori- 
ty (Docket  No.  AT075281 10294) 

IN  THE  FOLLOWING  CASES.  THE  INITIAL 
DECISIONS  WERE  REVERSED: 

BYARS,  Johnny  R.  v.  Department  of  the  Army  (Docket 
No.  AT07528090100) 

PEDERSON,  Ronald  G.  v.  Department  of  Transporta- 
tion, Federal  Aviation  Administration  (Docket  No. 
DA07528090051) 

PELHAM,  Winlon  B.  v.  Department  of  the  Treasury 
(Docket  No.  DA075209140) 

SCHAFFER,  Arthur  J.  v.  Department  of  the  Air  Force 
(Docket  No.  AT07528010135) 

UNDERWOOD,  Roy  R.  v.  U.S.  Postal  Service  (Docket 
No.  AT075299046) 

IN  THE  FOLLOWING  CASE,  THE  AGENCY  ACTION 
WAS  REVERSED: 

BAILEY,  Derek  v.  Veterans  Administration  (Docket 
No.  PH0752091 18) 

IN  THE  FOLLOWING  CASE,  BOTH  THE  INITIAL 
DECISION  AND  THE  OFFICE  OF  PERSONNEL 
MANAGEMENT'S  RECONSIDERATION  DECISION 
WERE  DENIED: 

GATISS,  Jane  L.  v.  Office  of  Personnel  Management 
(Docket  No.  DE831L8010156) 

IN  THE  FOLLOWING  CASE,  THE  BOARD  DENIED 
A REQUEST  TO  REOPEN  AN  APPEALS  REVIEW 
BOARD  DECISION: 

MON,  Francisco  M.  (Eduarda  M.  Mon)  v.  Office  of 
Personnel  Management  (Docket  No.  RB083 190028) 

IN  THE  FOLLOWING  CASES,  REQUESTS  TO 
REOPEN  AND  RECONSIDER  WERE  DENIED: 

DABU,  Hermogenes  V.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  RB0831 7800268) 

LUSCOMBE,  James  A.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  78-20-363) 
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IN  THE  FOLLOWING  CASE.  THE  BOARD'S 
NOVEMBER  16  ORDER  WAS  RESCINDED  DURING 
THE  PENDENCY  OF  THE  PETITION  FOR  REVIEW: 

BARGER,  Kenneth  v.  Department  of  Justice  (Docket 
No.  SE075209019) 


IN  THE  FOLLOWING  CASE.  THE  BOARD'S 
NOVEMBER  18  ORDER  WAS  AMENDED: 

SIMS,  Glenn  H.  v.  Department  of  the  Navy  (Docket 
No.  CH075209020) 


THE  FOLLOWING  APPEALS  WERE  DISMISSED 
WITHOUT  PREJUDICE  TO  APPELLANTS'  RIGHTS 
TO  SUBMIT  MOTIONS  FOR  ATTORNEY  FEES  OR 
PETITIONS  FOR  ENFORCEMENT: 

CAVE,  Juliet,  Maurice  Flynn,  John  H.  Knief,  Ida  Mar- 
tin, Francis  J.  McMahon,  Kaipoleimanu  Naone, 
Mary  Taylor  v.  Department  of  Health  and  Human 
Services  (Docket  No.  SL04328090001) 


THE  FOLLOWING  CASE  WAS  DISMISSED  AS 
UNTIMELY  FILED: 

WATKINS,  Jack  L.  v.  Department  of  the  Army 
(Docket  No.  PH075281 10360) 


THE  FOLLOWING  CASES  WERE  CONSOLIDATED: 

MARSH,  Angela  V.  v.  Department  of  the  Army 
(Docket  No.  AT043099001),  Robert  S.  Dunning  v. 
National  Aeronautics  and  Space  Administration 
(Docket  No.  PH043009002),  Terry  Dunn  v.  Depart- 
ment of  Agriculture  (Docket  No.  AT430C99004), 
Lawrence  Sechrist  v.  Department  of  the  Navy 
(Docket  No.  PH043099001) 


IN  THE  FOLLOWING  CASE.  THE  PETITION 
FOR  STAY  AND  FOR  LEAVE  TO  FILE  A REQUEST 
FOR  CORRECTIVE  ACTION  WAS  DENIED 
FOR  LACK  Of  JURISDICTION: 

JONES,  H.  Noble  v.  Department  of  Health  and  Human 
Services,  Alcohol,  Drug  Abuse  and  Mental  Health 
Administration  (Docket  No.  HQ120081 10064) 


IN  THE  FOLLOWING  CASE,  THE  BOARD  ORDERED 
THAT  THE  AGENCY  AND  ALL  APPELLANTS  WHO 
ARE  FORMER  EMPLOYEES  OF  THE  COMMUNITY 
SERVICES  ADMINISTRATION  WHO  WERE 
SEPARATED  AS  A RESULT  OF  THE  LIQUIDATION 
OF  CSA,  MAY  SUBMIT  A RESPONSE  IN  WRITING 
TO  THE  MOTIONS  FOR  CONSOLIDATION: 
FORMER  COMMUNITY  SERVICE  ADMINISTRA- 
TION EMPLOYEES  v.  Department  of  Health  and 
Human  Services  (Docket  No.  HQ120081 10063) 


IN  THE  FOLLOWING  CASE.  THE  MOTION  FOR 
PERMISSION  TO  FILE  A RESPONSE  TO  THE 
SPECIAL  COUNSEL'S  EXCEPTIONS  WAS  DENIED: 

Special  Counsel  v.  Department  of  State  (Docket  No. 
HQ  12068 110004) 

IN  THE  FOLLOWING  CASE.  THE  BOARD  ORDERED 
THAT  THE  RESPONDENTS  AND  THE  OFFICE 
OF  PERSONNEL  MANAGEMENT,  AS  AMICUS, 

MAY  FILE  BRIEFS: 

SPECIAL  COUNSEL  v.  Berton  E.  Owens 
(HQ120600033),  Robert  H.  Smith,  Jr. 
(HQ120600034),  and  George  H.  Farrow,  Sr. 
(HQ  120600035) 

IN  THE  FOLLOWING  CASE.  THE  BOARD  ORDERED 
THAT  THE  PARTIES  MAY  HAVE  20  DAYS 
IN  WHICH  TO  FILE  MOTIONS  FOR 
CORRECTIONS: 

PRESTON,  Terry  A.  v.  Department  of  the  Army 
(Docket  No.  SE075280 10061) 

IN  THE  FOLLOWING  CASE,  THE  BOARD  ISSUED 
A NEW  ORDER  FOR  THE  LIMITED  PURPOSE 
OF  PROPERLY  ADVISING  APPELLANT  OF 
HIS  RIGHT  TO  SEEK  JUDICIAL  AND 
ADMINISTRATIVE  REVIEW: 

WHITEHEAD,  Vernon  v.  United  States  Army  Tank- 
Automotive  Materiel  Readiness  Command  (Docket 
No.  CH075299063) 

IN  THE  FOLLOWING  CASE,  THE  AGENCY'S 
MOTION  TO  CLOSE  THE  RECORD  WAS  DENIED: 

MCGILBERRY,  George  L.  v.  Defense  Mapping 
Agency  (Docket  No.  SL075281 10150) 

EXTENSIONS  OF  TIME  WERE  GRANTED 
IN  THE  FOLLOWING  CASES: 

ANDREWS,  Thomas  A.  v.  U.S.  Department  of  Justice 
(Docket  No.  SL075281 10181) 

BELL,  Clarence  v.  Office  of  Personnel  Management 
(Docket  No.  PH075281 10583) 

BILES,  Jack  T.  v.  Department  of  Justice  (Docket  No. 
AT07528 110615) 

BORSARI,  Peter  D.  v.  Federal  Aviation  Administra- 
tion (Docket  No.  NY075209163) 

BOYD,  A.  Cameron  v.  Federal  Bureau  of  Investiga- 
tion (Docket  No.  DA075281 1047.8) 

COOK,  Joseph  E.  v.  Department  of  the  Treasury 
(Docket  No.  NY075281 10326) 

DAVIS,  Percell  D.  v.  Department  of  the  Navy  (Docket 
No.  PH07528 110283) 

FERGUSON,  Joyce  v.  Veterans  Administration 
(Docket  No.  NY315H81 1304) 

HAWES,  Emil,  Sr.  v.  Department  of  the  Army  (Docket 
No.  AT07528 110700) 
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JOHNSON,  Frank  v.  Department  of  the  Air  Force 
(Docket  No.  DA07528090040) 

JONES,  Leroy  J.  v.  U.S.  Department  of  Agriculture 
(Docket  No.  CH075281 10391) 

JONES,  Mary  L.  v.  Department  of  the  Army  (Docket 
No.  DC07528 110696) 

KOOP,  Kenneth  E.  v.  Federal  Emergency  Manage- 
ment Agency  (Docket  No.  DE035181 10251) 

MORIN,  Anthony  v.  Department  of  Transportation 
(Docket  No.  SE075281 10198) 

NICHOLSON,  Peggy  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DC075281 10516) 

O'DONNELL,  Be  K.  v.  Department  of  the  Army 
(Docket  No.  DC035181 10670) 

ROBERTS,  Jim  L.  v.  U.S.  Postal  Service  (Docket  No. 
DA07528 110515) 

WOODWARD,  Robert  E.  v.  Headquarters  Naval  Dis- 
trict Washington,  Department  of  the  Navy  (Docket 
No.  DC07528 110292) 


ERRATA  WERE  ISSUED  IN  THE  FOLLOWING 
CASES: 

CHISHOLM,  Laverne  v.  Defense  Logistics  Agency 
(Docket  No.  PH075209043) 

DUONG,  Tuong  P.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  RB083 19900 103) 

MARQUEZ,  Demosthenes  C.  v.  Office  of  Personnel 
Management  (Docket  No.  RB0831900054) 

MON,  Francisco  M.  (Eduarda  M.  Mon)  v.  Office  of 
Personnel  Management  (Docket  No.  RB083 190028) 
MOORE,  James  A.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  AT083 180 10046) 

PRESTIEN,  Richard  C.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  AT083 18090002) 
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JANUARY  CASES 


ADVERSE  ACTIONS 

ARTHUR  ANDERSON  v.  DEPARTMENT  OF  AGRI- 
CULTURE (Docket  No.  DE07528010123) 

January  18, 1982 

1.110;  1.3631;  4.120;  4.122;  4.125;  4.210;  4.300; 
10.130;  10.2114;  10.440;  11.150;  11.152 

Appellant  was  reassigned  and  removed  for  failing 
to  report  to  his  new  duty  station.  In  his  appeal,  appel- 
lant alleged  that  the  reassignment  was  in  reprisal  for 
his  whistleblowing  activities.  In  the  initial  decision, 
the  presiding  official  found  that  reprisal  was  a signifi- 
cant factor  in  the  reassignment  and  ordered  the  agen- 
cy to  cancel  appellant's  reassignment. 

The  agency  petitioned  for  review,  arguing  that:  (1) 
reprisal  was  not  demonstrated  as  a motive  by  a pre- 
ponderance of  the  evidence;  (2)  reprisal  was  not  de- 
termined to  be  a significant  factor  in  the  reassign- 
ment; (3)  the  agency  had  a valid  independent  basis 
for  reassigning  appellant;  (4)  appellant's  reassign- 
ment was  the  agency's  only  alternative  under  the  cir- 
cumstances of  this  case;  (5)  the  presiding  official 
failed  to  state  the  bases  and  reasons  for  each  finding 
of  fact  and  conclusion  of  law;  (6)  the  presiding  official 
failed  to  give  proper  consideration  to  the  Special 
Counsel's  report  resulting  from  his  investigation  of 
appellant's  allegations;  and  (7)  the  presiding  official's 
disgualification  of  an  agency  official  as  a technical 
advisor  or  co-representative  of  the  agency  was  harm- 
ful error. 

The  Board  granted  the  petition  for  review  and  noted 
that  in  Ketterer  v.  Department  of  Agriculture , 2 MSPB 
459  (1980),  it  held  that  on  appeal  of  a removal  result- 
ing from  failure  to  accept  geographic  reassignment, 
the  agency  must  prove  by  the  preponderance  of  the 
evidence  that  its  decision  to  reassign  the  employee 
was  a bona  fide  determination  based  on  legitimate 
considerations.  The  Board  further  noted  that  the  ac- 
tion may  not  be  sustained  if  the  employee  shows  that 
the  reassignment  was  based  on  a prohibited  person- 
nel practice. 

The  Board  found  the  agency's  arguments  to  be  with- 
out merit  and  found  no  error  in  the  presiding  official's 
determinations.  Accordingly,  the  Board  affirmed  the 
initial  decision,  as  modified,  to  cancel  the  removal  ac- 
tion. 


JAMES  BANKS  v.  FEDERAL  AVIATION  ADMINIS- 
TRATION (Docket  No.  DA07528010296),  HAROLD  E. 
FAULKNER  v.  FEDERAL  AVIATION  ADMINISTRA- 
TION (Docket  No.  DA07528010206) 

January  27, 1982 

1.370;  1.371;  1.3711;  4.000000;  4.120;  4.127;  2.230; 
10.114; 10.116 

Appellants  were  removed  from  their  positions  as  air 
traffic  controllers  based  on  the  charge  of  use  of  co- 
caine. In  the  initial  decisions,  the  presiding  official 
sustained  the  agency's  removal  actions.  Appellants 
filed  a consolidated  petition  for  review,  contending 
that  the  initial  decisions  were  based  on  incorrect  in- 
terpretations of  the  evidence,  statutes,  and  laws.  They 
further  argued  that  the  presiding  official  erred  in  fail- 
ing: (1)  to  apply  sanctions  against  the  agency  for  its 
failure  to  provide  evidence  to  appellants  as  ordered 
by  the  Board;  (2)  to  dismiss  the  actions  on  due  process 
grounds  for  failure  on  the  part  of  the  agency  to  allow 
appellants  to  conduct  independent  tests  of  the  urine 
samples  upon  which  the  agency  based  its  decisions  to 
remove  them;  and  (3)  to  dismiss  this  matter  on 
grounds  of  double  jeopardy. 

The  Board  concluded  that  the  presiding  official  did 
not  abuse  her  discretion  and  that  she  did  not  act  im- 
properly in  refusing  to  impose  sanctions  under  5 
C.F.R.  §1201.43.  The  Board  also  found  that  the  pre- 
siding official  did  not  violate  appellants'  due  process 
rights  by  admitting  testimony  regarding  the  urine 
samples.  The  Board  concluded  that  in  the  absence  of 
any  showing  that  appellants  timely  requested  the 
specimens  or  any  indication  that  they  were  destroyed 
as  a result  of  bad  faith  on  the  part  of  the  agency,  the 
presiding  official  properly  admitted  the  testimony. 

In  regard  to  appellants'  allegations  regarding  dou- 
ble jeopardy,  the  Board  noted  that  the  agency's  action 
in  placing  appellants  in  a leave  without  pay  status  for 
ten  days  cannot  be  considered  an  adverse  action, 
and,  moreover,  the  concept  of  double  jeopardy  as  em- 
bodied in  the  Fifth  Amendment  refers  specifically  to  a 
defendant's  right  to  be  tried  only  once  for  a criminal 
offense.  Since  appellants'  appeal^  involved  an  admin- 
istrative action,  the  concept  of  double  jeopardy  did 
not  apply. 

The  Board  found  that  the  agency  established  by  a 
preponderance  that  appellants'  removals  promoted 
the  efficiency  of  the  service.  The  Board  concluded 
that  a sufficient  nexus  existed  between  appellants'  use 
of  cocaine  and  their  job  performance,  since  the  ap- 
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pellants  ingested  a drug  which  severely  affected  their 
ability  to  function  in  their  positions  and  could  result  in 
serious  harm  to  the  public  safety.  Accordingly,  the 
Board  denied  their  petition  for  review. 


LEE  E.  CARROW  v.  VETERANS  ADMINISTRATION 

(Docket  No.  AT075281 10090) 

January  25,  1982 

1.371; 1.120;  1.410;  4.310;  10.115 

Appellant  was  suspended  for  15  days  based  on  the 
charge  of  making  insulting,  abusive,  and  obscene 
statements  about  a co-employee.  In  the  initial  deci- 
sion, the  presiding  official  discounted  the  appellant's 
contentions  of  procedural  error  and  reprisal  for  whis- 
tleblowing and  sustained  the  charge  against  the  ap- 
pellant. However,  the  presiding  official  mitigated  the 
penalty  to  15  days  of  approved  leave  without  pay. 

The  agency  petitioned  for  review,  asserting  that:  (1) 
the  Board  had  no  authority  to  mitigate  a penalty;  (2) 
even  if  the  Board  had  such  authority,  the  presiding  of- 
ficial erred  in  mitigating  here;  (3)  leave  without  pay  is 
not  appropriate  for  a disciplinary  action;  and  (4)  the 
agency  had  no  legal  obligation  to  serve  the  appel- 
lant's attorney  with  a copy  of  a letter  of  proposed  ad- 
verse action,  as  implied  in  the  initial  decision.  The 
Office  of  Personnel  Management  petitioned  for  inter- 
vention, contending  that:  (1)  the  presiding  official 
erred  in  failing  to  justify  mitigating  the  penalty  im- 
posed on  the  appellant;  and  (2)  the  presiding  official 
had  no  authority  to  order  leave  without  pay. 

The  Board  noted  that  in  Douglas  v.  Veterans  Ad- 
ministration, MSPB  Docket  No.  AT075299006  at  1 
(April  10,  1981),  it  held  that  it  has  the  authority  to 
mitigate  penalties  when  it  determines  that  the  penalty 
was  clearly  excessive,  disproportionate  to  the  sus- 
tained charges,  or  arbitrary,  capricious,  or  unreason- 
able. The  Board  concluded  that  the  15-day  suspen- 
sion imposed  on  the  appellant  was  both  within  the 
range  of  suggested  penalties  according  to  the  agen- 
cy's regulations  and  within  the  limits  of  general  rea- 
sonableness. 

The  Board  found  that  the  presiding  official  erred  in 
attempting  to  mitigate  a 15-day  suspension  to  its  effec- 
tive equivalent,  resulting  in  no  real  mitigation  other 
than  a change  from  disciplinary  to  administrative  ter- 
minology. The  Board  noted  that  the  presiding  official 
neglected  to  find  whether  the  adverse  action  against 
the  appellant  promoted  the  efficiency  of  the  service  as 
required  by  5 U.S.C.  §7513(a).  The  Board  found  that 
the  suspension  did  promote  the  efficiency  of  the  serv- 


ice. Accordingly,  the  Board  affirmed  the  initial  deci- 
sion and  sustained  the  15-day  suspension. 


MONWELL  D.  FULLER  v.  DEPARTMENT  OF  THE 
TREASURY  (Docket  No.  SF07528090107) 

January  28, 1982 

1.345;  1.430;  4.1133;  4.200;  4.250;  4.310;  10.115; 
10.116;  10.11613 

Appellant  was  suspended  for  thirty  days  for  unau- 
thorized use  of  a government  vehicle.  Appellant  ad- 
mitted the  charge;  however,  he  argued  disparate 
treatment.  In  response  to  appellant's  request,  the  pre- 
siding official  ordered  the  agency  to  produce  docu- 
ments relating  to  disciplinary  actions  taken  against 
other  similarly  situated  employees.  The  agency  never 
complied  with  the  order,  arguing  that  such  evidence 
was  irrelevant  since  appellant  was  charged  under  the 
statute  and  received  the  minimum  penalty  allowed  by 
law.  In  the  initial  decision,  the  presiding  official  held 
that  the  charge  was  sustained  by  a preponderance  of 
the  evidence  and  refused  to  impose  sanctions  on  the 
agency  as  authorized  by  5 C.F.R.  1201 .43  because  he 
concluded  that  sanctions  would  not  serve  the  ends  of 
justice. 

Appellant  petitioned  for  review,  alleging  that  the 
presiding  official  erroneously  interpreted  statute  and 
regulation,  and  violated  appellant's  due  process  in 
determining  not  to  impose  sanctions.  The  Office  of 
Personnel  Management  intervened  and  alleged  that 
appellant's  argument  of  disparate  treatment  was  not 
cause  for  overturning  the  agency's  action. 

The  Board  concluded  that  the  presiding  official 
abused  his  discretion  in  not  imposing  sanctions  as  au- 
thorized by  statute  and  requested  by  appellant  for  the 
agency's  blatant  defiance  of  his  order  to  produce 
documents.  The  Board  found  that  the  most  appropri- 
ate sanction  was  to  strike  all  of  the  agency's  pleadings 
and  submissions,  and,  as  a result  of  this  sanction,  the 
agency  was  unable  to  meet  its  burden  of  proof.  Ac- 
cordingly, the  Board  found  that  the  suspension  action 
could  not  be  sustained. 


DENNIS  W.  HAYMORE  v.  DEPARTMENT  OF  NAVY 

(Docket  No.  SE075280 10098) 

January  12,  1982 

1.363;  1.400;  4.120;  4.121;  4.125;  4.210;  10.1211; 
10.1322;  11.140 
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Appellant  was  removed  from  a shipyard  because  he 
refused  to  perform  an  assigned  duty  which  involved 
the  removal  of  lead  ballast  from  a submarine.  He  said 
he  could  not  work  lead  because  it  was  harmful  to  his 
health. 

His  supervisor  attempted  to  discuss  safety  precau- 
tions and  an  industrial  hygienist  inspected  the  site 
and  explained  to  the  appellant  that  his  health  would 
be  more  than  adeguately  protected,  but  appellant  re- 
fused to  do  the  job. 

The  presiding  official  sustained  the  agency  action, 
and  said  that  appellant's  refusal  was  based  on  unrea- 
sonable health  and  safety  concerns.  The  presiding  of- 
ficial also  found  that  appellant  had  not  shown  that  the 
agency  removed  him  in  reprisal  for  his  union  activi- 
ties, or  for  filing  grievances  on  environmental  and 
safety  issues,  or  that  the  agency  had  committed  a pro- 
hibited personnel  practice. 

In  his  petition  to  the  Board  for  review,  the  appellant 
offered  as  new  and  material  evidence  an  arbitration 
decision  rendered  as  a result  of  a grievance  proceed- 
ing he  brought  pursuant  to  a collective  bargaining 
agreement.  The  grievance  involved  the  appellant's 
foreman  vis  a vis  the  appellant  in  another  unrelated 
matter.  The  arbitrator  found  for  the  appellant  who,  in 
his  petition  to  the  Board,  then  claimed  the  matters  dis- 
cussed in  the  arbitration  decision  showed  that  his 
foreman  had  an  "attitudinal  set"  against  him. 

The  Board  found  that  the  arbitrator's  decision  was 
not  new  and  material  evidence,  and  that  the  finding 
could  have  been  presented  to  the  presiding  official  in 
the  form  of  testimony  at  the  hearing  in  his  case  before 
the  Board. 

Appellant  also  disputed  the  presiding  official's  con- 
clusion that  he  had  not  established  his  affirmative  de- 
fense that  the  adverse  action  was  brought  against  him 
because  of  his  participation  in  protected  union  activi- 
ties. The  appellant  also  contended  that  the  presiding 
official  relied  too  heavily  on  agency  witnesses.  The 
Board  said  that  it  established  in  Weaver  v.  Depart- 
ment of  the  Navy,  2 MSPB  297,  299  (1980)  that  it  de- 
fers to  the  presiding  official's  credibility  determina- 
tions absent  a demonstration  of  error,  which  was  not 
made  in  this  case  by  the  appellant. 

Appellant  also  contended  that  the  presiding  official 
erred  in  refusing  to  admit  certain  documents,  but  the 
Board  found  that  she  had  not  abused  her  discretion. 

Next,  the  Board  called  without  merit  the  appellant's 
contention  that  his  refusal  to  work  lead  did  not  ad- 
versely affect  his  performance  and  that  of  his  co-work- 
ers, and  that  the  agency  had  committed  a prohibited 


personnel  practice,  in  violation  of  5 U.S.C.  §2302 
(b)(  1 0) , in  removing  him. 

Appellant  argued  that  he  had  a bona  fide  belief  that 
a recent  Supreme  Court  decision,  Whirlpool  Corp.  v. 
Marshall,  444  U.S.C.  923  (1980),  gave  him  the  right 
to  refuse  an  assignment  which  he  believed  might 
cause  him  death  or  serious  injury.  The  Board  said  that 
even  if  Whirlpool  applied  to  federal  employees,  ap- 
pellant failed  to  show  that  his  concerns  were  reasona- 
ble in  this  situation. 

The  Board  said  appellant  had  no  right  to  refuse  the 
assignment,  since  there  was  no  life  or  health  risk.  The 
Board  also  found  that  appellant  showed  his  health 
concerns  were  not  genuine  when  he  would  neither  lis- 
ten to  agency  safety  and  health  officers  nor  read  agen- 
cy safety  materials. 

Appellant  argued  that  removal  was  too  severe  and 
inconsistent  with  the  agency's  own  policies  and  table 
of  penalties.  The  Board  said  that  under  the  standards 
it  set  out  in  Douglas  v.  Veterans  Administration 
(Docket  No.  AT075299006)  April  10,  1981,  appellant's 
removal  was  warranted.  Also,  it  said  that  appellant 
presented  no  evidence  to  support  his  contention  that 
other  employees  received  lesser  penalties  for  similar 
offences. 

The  petition  for  review  was  denied. 


MARTIN  HEALY  v.  UNITED  STATES  POSTAL  SERV- 
ICE (Docket  No.  CH075281 10033) 

January  25, 1982 

1.371;  4.120;  4.125;  4.210;  10.132 

Appellant  was  removed  from  his  position  as  a full- 
time Letter  Carrier  with  the  U.S.  Postal  Service  based 
on  the  charge  of  "a  demonstrated  unreliability  to  per- 
form the  duties  of  his  position  in  a safe  and  efficient 
manner."  To  support  its  charge,  the  agency  stated 
that  during  a period  of  22  months  appellant  suffered 
12  injuries,  and  he  therefore  could  not  be  relied  upon 
to  perform  the  duties  of  his  craft  without  causing  him- 
self personal  injury. 

The  removal  action  was  appealed.  At  the  hearing, 
appellant  stipulated  to  the  charge  and  specifications 
supporting  the  charge.  The  presiding  official  found 
that  under  the  provisions  of  5 C.F.R.  section  1201.66, 
such  a stipulation  satisfies  the  agency's  burden  of 
proving  the  charge  by  a preponderance  of  the  evi- 
dence. The  presiding  official  also  found,  taking  into 
consideration  appellant's  past  record  of  a ten  day  sus- 
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pension  for  failure  to  maintain  a regular  work  sched- 
ule and  the  number  of  appellant's  accidents  and  ab- 
sences resulting  therefrom,  that  his  removal  was  for 
such  cause  as  will  promote  the  efficiency  of  the  ser- 
vice. Accordingly,  the  presiding  official  sustained  the 
agency's  removal  decision. 

Appellant  petitioned  for  review  contending  that  the 
record  does  not  warrant  such  severe  disciplinary  ac- 
tion, and  that  his  removal  does  not  promote  the  effi- 
ciency of  the  service.  The  petition  for  review  was 
granted. 

In  accordance  with  the  provisions  of  5 U.S.C.  sec- 
tion 7513(a)  an  employee  may  be  removed  only  for 
such  cause  as  will  promote  the  efficiency  of  the  ser- 
vice as  established  by  a preponderance  of  the  evi- 
dence before  the  Board.  Adjudication  of  an  em- 
ployee's appeal  thus  reguires  two  distinct  determina- 
tions: (1)  whether  the  conduct  alleged  by  the  agency 
has,  in  fact,  occurred;  and  (2)  if  so,  whether  the  disci- 
plinary action  taken  against  the  employee  will  “pro- 
mote the  efficiency  of  the  service."  Phillips  v.  Berg- 
land,  586  F. 2d  1007,  1010-11  (4th  Cir.  1978);  Young 
v.  Hampton,  568  F.2d  1253,  1257  (7th  Cir.  1977). 

The  initial  decision  failed  to  adequately  address  the 
issue  of  promoting  the  efficiency  of  the  service  in 
compliance  with  the  provisions  of  5 C.F.R.  section 
1201.111(b),  which  requires  full  articulation  of  all 
necessary  findings  of  fact  and  conclusions  of  law.  See 
Spi thaler  v.  OPM,  2 MSPB  2 (1980);  Parker  v.  Defense 
Logistics  Agency , 1 MSPB  497  (1980).  The  Board  also 
held  that  mere  recitation  of  the  efficiency  of  the  ser- 
vice standard  will  not  justify  an  adverse  action,  but 
that  each  case  must  be  considered  on  its  own  individ- 
ual merits,  and  include  a discussion  of  the  appropri- 
ateness of  the  penalty.  Frisby  v.  Internal  Revenue 
Service,  2 MSPB  312  (1980). 

Accordingly,  the  initial  decision  was  REVERSED 
and  the  agency  was  ORDERED  to  cancel  the  removal. 


DENNIS  M.  KOROWIN  v.  DEPARTMENT  OF  JUS- 
TICE (Docket  No.  AT07528010142) 

January  28, 1982 

1.371;  1.410;  1.430;  4.200;  4.210;  4.250;  9.130; 
10.130;  17.400;  17.410;  17.420 

Appellant  was  removed  for  his  alleged  failure  to 
carry  out  instructions  by  failing  to  seek  psychotherapy 
as  directed,  and  for  two  specifications  of  failure  to  re- 
spond to  an  emergency.  In  the  initial  decision,  the 
presiding  official  found  that  the  removal  action  was 


not  affected  by  procedural  error  by  the  agency,  but 
also  found  that  appellant  could  not  be  compelled  by 
the  agency  to  seek  psychological  counseling.  The 
presiding  official  reversed  the  removal  and  found  that 
an  appropriate  penalty  would  be  a suspension  not  to 
exceed  30  days. 

The  agency  petitioned  for  review,  asserting  that  the 
presiding  official  erred:  (1)  in  not  sustaining  the 
charge  of  failing  to  follow  instructions  to  undergo  psy- 
chotherapy even  though  he  found  the  charge  was  sup- 
ported by  a preponderance  of  the  evidence;  and  (2)  in 
failing  to  sustain  its  decision  to  remove  appellant 
where  he  found  that  the  agency  had  established  one 
specification  of  failing  to  respond  to  an  emergency. 

The  Board  found  that  the  agency  failed  to  show  by  a 
preponderance  of  the  evidence  that  appellant's  refus- 
al to  obtain  psychotherapy,  at  his  own  expense,  as  di- 
rected by  the  agency  constituted  actionable  miscon- 
duct. The  Board  noted  that  the  agency  did  not  show 
any  basis  for  the  propriety  of  its  order,  and,  therefore, 
the  Board  found  that  the  presiding  official  correctly 
found  that  the  charge  of  failure  to  carry  out  instruc- 
tions was  not  sustained. 

The  Board  considered  the  relevant  factors  in  this 
case  in  light  of  its  decision  regarding  mitigation  of 
penalties  in  Douglas  v.  Veterans  Administration, 
MSPB  Order  No.  AT075299006  (April  10,  1981)  and 
found  that  a 30-day  suspension  was  the  maximum  rea- 
sonable penalty.  Accordingly,  the  initial  decision  was 
affirmed  as  modified. 


ROBERT  V.  LAWRENCE  v.  DEPARTMENT  OF  THE 

ARMY  (Docket  No.  DE075299033) 

January  7, 1982 

1.111;  6.125;  6.900;  10.1322 

Appellant  appealed  to  the  Denver  Regional  Office 
from  the  agency  action  mandatorily  retiring  him  from 
his  position  of  Supervisory  Firefighter.  Appellant 
sought  reinstatement  and  back  pay.  The  presiding  of- 
ficial dismissed  the  appeal  for  lack  of  jurisdiction.  Ap- 
pellant petitioned  for  review,  contending  that  the 
agency  unjustly  retired  him  because  of  age  after  mis- 
leading him  to  believe  that  he  would  be  retained  for 
an  additional  year.  Appellant  also  contended  that  his 
retention  would  have  been  in  the  public  interest  as  re- 
quired by  5 U.S.C.  §8335(b). 

By  order  dated  March  23,  1981,  the  Board  directed 
the  Office  of  Personnel  Management  (OPM)  to  submit 
briefs  in  this  case,  and  by  notice  dated  April  21 , 1981 , 
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published  in  the  Federal  Register,  the  Board  also  so- 
licited amicus  briefs  on  the  following  issues: 

1.  Is  the  Board's  jurisdiction  limited  to  appeals 
from  any  individual  or  agency  whose  rights  or  in- 
terests under  5 U.S.C.  Chapter  83,  Subchapter 
III  are  affected  by  a final  decision  of  the  Associate 
Director  for  Compensation,  Office  of  Personnel 
Management,  or  is  the  right  of  appeal  from  any 
administrative  action  or  order  affecting  rights  or 
interests  under  5 U.S.C.  Chapter  83,  Subchapter 
III? 

2.  If  there  is  a right  of  appeal  to  the  Board  from 
any  administrative  action  or  order  affecting  the 
rights  or  interests  of  an  individual  under  5 U.S.C. 
Chapter  83,  Subchapter  III,  does  a determination 
to  separate  an  employee  under  5 U.S.C.  8335(b) 
rather  than  to  grant  a discretionary  exemption 
constitute  such  an  administrative  action  or  order? 

3.  If  a mandatory  separation  pursuant  to  5 
U.S.C.  8335(b)  is  an  administrative  action  or  or- 
der appealable  under  5 U.S.C.  8347(d),  what  fac- 
tors should  the  Board  consider  in  the  adjudica- 
tion of  such  appeals? 

The  Board  noted  that  OPM  has  consistently  inter- 
preted Section  8347(d)  as  applying  only  to  appeals 
from  a final  decision  by  the  Associate  Director  for 
Compensation.  The  Board  discussed  Congressional 
intent  regarding  the  Board's  jurisdiction  under  Sub- 
chapter III  and  concluded  that  Congress  concurred 
with  OPM's  interpretation.  The  Board  also  noted  that 
in  cases  brought  under  §8335(b),  the  courts  have  im- 
pliedly concurred  with  the  view  that  such  cases  are 
not  administratively  reviewable. 

The  Board  found  that  5 U.S.C.  §8347(d)  does  not 
give  rise  to  a right  of  appeal  from  the  decision  by  an 
agency  not  to  exempt  an  employee  from  the  manda- 
tory retirement  provisions  of  5 U.S.C.  §8335(b).  Ac- 
cordingly, the  Board  is  without  jurisdiction  in  this 
case,  and  the  Board  denied  the  petition  for  review. 


JOHN  P.  PARTON  v.  FEDERAL  COMMUNICATIONS 
COMMISSION  (Docket  No.  DE075280 10070) 

January  25, 1982 

10.140;  10.144;  14.110 

Pursuant  to  5 U.S.C.  section  7703(d),  the  Office  of 
Personnel  Management  (OPM)  requested  the  Board  to 
reconsider  its  opinion  and  order  in  this  case,  dated 
July  23,  1981.  OPM  filed  with  the  Board  a motion  to 


stay  recompense  of  backpay  to  the  appellant  pending 
a ruling  on  its  reconsideration  request. 

Although  the  previous  order  to  the  agency  from  the 
Board  to  cancel  the  removal  action  against  the  appel- 
lant made  no  mention  of  an  award  of  backpay,  such  an 
order  constitutes  the  basis  of  a claim  for  backpay  un- 
der 5 U.S.C.  section  5596(b)(1).  Consistent  with  5 
U.S.C.  section  7703(d)  which  requires  OPM  to  seek 
reconsideration,  and  with  Rule  16  of  the  Federal  Rules 
of  Appellate  Procedure  which  requires  that  an  appli- 
cation to  a United  States  Court  of  Appeals  for  a stay  of 
an  agency  order  be  preceded  by  such  an  application 
to  the  agency,  the  Board  has  the  authority  to  reopen 
and  reconsider  a case  on  its  own  motion  under  5 
U.S.C.  section  7701(e)(1)(B).  The  Board  will  not  stay 
the  effectiveness  of  its  final  order  pending  a request 
for  reconsideration  unless  the  petitioner  establishes 
that:  (1)  it  was  likely  that  the  Board  erred  in  issuing  its 
final  order;  (2)  without  such  relief,  irreparable  injury 
will  result;  (3)  the  stay  would  not  substantially  harm 
other  parties  interested  in  the  proceedings;  and  (4) 
the  stay  would  promote,  or  at  least  would  not  adverse- 
ly affect,  the  public  interest.  See  National  Association 
of  Farmworkers  Organizations  v.  Marshall,  628  F.2d 
604,  613  (D.C.  Cir.  1980);  Virginia  Petroleum  Jobbers 
Association  v.  Federal  Power  Commission , 259  F.2d 
921, 925  (D.C.  Cir.  1958). 

OPM  asserted  that  a stay  of  backpay  recompense  to 
the  appellant  would  avoid  initiation  of  elaborate  and 
costly  recoupment  measures,  as  well  as  the  possibility 
of  a total  loss  of  $18,000  or  more  backpay  involved, 
should  the  Board's  final  order  be  rescinded.  OPM  in- 
dicated, moreover,  that  in  the  event  recoupment  be- 
comes appropriate,  procedures  exist  for  effecting 
such  recovery.  The  Board  did  not  find  that  OPM  met 
the  requirements  for  such  issuance  of  such  a stay. 

Accordingly,  OPM's  motion  for  a stay  of  the  Board's 
order  dated  July  23,  1981,  with  respect  to  payment  of 
backpay  was  DENIED. 


WILLIAM  G.  SWARICK  v.  UNITED  STATES  POSTAL 
SERVICE  (Docket  No.  CH075209022) 

January  7, 1982 

1.140;  6.120; 7.110;  8.390;  10.115;  10.12111;  12.400 

Appellant  filed  a petition  appealing  the  decision  of 
the  U.S.  Postal  Service  whereby  he  was  changed  from 
Distribution  Clerk,  Full-Time  Regular,  to  Distribution 
Clerk,  Part-Time  Flexible.  The  presiding  official  re- 
jected appellant's  claim  that  he  had  suffered  a reduc- 
tion in  pay  because  appellant  continued  to  be  salaried 
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at  the  same  rate,  and  had  not  suffered  a reduction  in 
the  number  of  hours  he  worked.  The  appeal  was  dis- 
missed, and  appellant  petitioned  for  review.  In  addi- 
tion, the  Office  of  Personnel  Management  intervened 
in  support  of  the  presiding  official's  initial  decision. 

The  Board  denied  the  petition  for  review.  However, 
the  Board  opened  the  case  under  5C.F.R.  1201.117  in 
order  to  address  the  issue  of  whether  reduction-in- 
force regulations  contained  at  5 C.F.R.  Part  351  are 
applicable  to  this  situation. 

The  Board  ordered  the  Postal  Service  to  address  the 
issue  of  whether  5 C.F.R.  section  351.201(c)  (1980) 
exempts  from  the  coverage  of  5 C.F.R.  Part  351  the 
reassignment  of  full-time  regular  employees  to  part- 
time  flexible  employment  in  the  field  service.  The  re- 
sponse was  in  the  affirmative. 

5 C.F.R.  351.201(c)  states  that  Part  351  "does  not 
apply  to  the  change  of  an  employee  from  regular  to 
substitute  in  the  same  pay  level  in  the  U.S.  Postal 
Service  field  service."  The  Postal  Service  pointed  out 
that  when  it  entered  into  a collective-bargaining 
agreement  with  the  several  unions  representing  em- 
ployees on  a national  level,  new  terms  describing  the 
categories  of  employment  were  established.  The  Post- 
al Service  has  shown  that  the  current  "part-time  flexi- 
ble" employee  is  essentially  the  same  as  the  former 
"substitute"  employee.  The  Board  held  that  collective 
bargaining  agreements  represent  guiding  principles 
and  establish  non-discretionary  policy  having  the  ef- 
fect of  regulatory  requirements.  Giesler  v.  Depart- 
ment of  Transportation , 3 MSPB  367. 

Accordingly,  the  initial  decision  was  AFFIRMED. 


RICHARD  J.  WHITE  v.  DEPARTMENT  OF  THE 
ARMY  (Docket  No.  SE07528090036) 

January  18,  1982 

1.360; 1.371;  1.3711;  1 .360;  4.200;  9. 130 

Appellant  was  removed  based  on  his  alleged  inabil- 
ity to  meet  the  physical  requirements  of  his  position. 
In  the  initial  decision,  the  presiding  official  sustained 
the  removal.  In  his  petition  for  review,  appellant  con- 
tended that  the  presiding  official  erred  in  his  interpre- 
tation of  the  physical  standards  that  applied  to  his  po- 
sition. 

.he  Board  pointed  to  its  decision  in  Owens  v.  De- 
partment of  the  Air  Force,  MSPB  Order  No. 
SF07528010464  (November  3,  1981),  in  which  it  held 
that  there  must  be  a clear  and  direct  relationship  be- 


tween the  articulated  grounds  for  an  adverse  person- 
nel action  and  either  the  employee's  ability  to  accom- 
plish his  or  her  duties  satisfactorily  or  some  other  legi- 
timate governmental  interest  promoting  the  efficiency 
of  the  service.  The  Board  further  noted  that  when  as- 
serting a cause  of  action  based  on  the  employee's 
physical  inability  to  perform  his  or  her  duties,  the 
agency  must  not  rely  solely  upon  a showing  that  the 
employee  has  a disabling  condition.  The  agency  must 
establish  a nexus  between  the  medical  condition  and 
observed  deficiencies  in  work  performance  or  em- 
ployee conduct  or  a high  probability  of  hazard  when 
the  condition  may  result  in  injury  to  the  employee  or 
others  because  of  the  kind  of  work  the  employee  does. 

The  Board  noted  that  although  it  was  plain  that  ap- 
pellant suffered  from  a back  condition,  he  passed  a 
physical  stamina  test  administered  by  the  agency  and 
he  had  been  more  than  satisfactory  in  performing  the 
duties  and  responsibilities  of  his  GS-4  position. 
Therefore,  the  Board  found  that  the  agency  did  not 
meets  its  burden  of  proof  under  5 U.S.C.  7701(c),  in 
showing  that  appellant's  back  condition  created  a 
high  probability  of  hazard.  Accordingly,  the  initial 
decision  was  reversed,  and  the  agency  was  ordered  to 
cancel  the  removal  action. 


PERFORMANCE 

BETTE  F.  MURNIN  v.  DEPARTMENT  OF  EDUCA- 
TION (Docket  No.  DE531D8010170) 

January  19, 1982 

4.000000;  10.1322 

Appellant's  within-grade  salary  increase  was  de- 
nied as  a result  of  her  failure  to  complete  a project  as- 
signment within  a specified  deadline.  At  issue  was 
whether  appellant's  failure  was  due  to  the  assignment 
being  incapable  of  completion  within  the  allotted  time 
or  to  appellant's  performance.  In  the  initial  decision, 
the  presiding  official  held  that  appellant's  perfor- 
mance was  not  of  an  acceptable  level  of  quality.  At  the 
close  of  the  hearing,  a procedure  was  established 
whereby  a witness,  who  purportedly  would  testify  as  to 
the  reasonableness  of  the  assignment  in  question  and 
the  allotted  time  for  its  completion,  would  be  served 
with  interrogatories,  which  would  be  exchanged  by 
the  parties  before  the  closing  of  the  record.  However, 
service  of  these  documents  did  not  occur  until  after 
that  date. 

The  Board  found  that  the  evidence  was  new  under 
its  regulatory  criteria,  5 C.F.R.  1201.115(a).  How- 
ever, the  Board's  regulations  require  that  newly  sub- 
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mitted  evidence  also  be  material.  The  Board  noted 
that  for  evidence  to  be  material,  it  must  be  directly 
relevant  to  and  probative  of  the  charges,  and  have  the 
potential  of  affecting  the  outcome  of  the  decision. 
Powell  v.  Department  of  the  Interior,  3 MSPB  35 
(1980). 

The  Board  found  that  the  new  evidence  was  not  ma- 
terial and  also  found  no  error  with  the  presiding  offi- 
cial's finding  that  the  agency's  action  was  supported 
by  substantial  evidence.  Accordingly,  the  appellant's 
petition  for  review  was  denied. 

ATTORNEY  FEES 

MARY  K.  HATLER  v.  DEPARTMENT  OF  THE  AIR 
FORCE  (Docket  No.  DA04328090007) 

January  7, 1982 

4.200;  4.310;  14.500;  14.520;  14.530;  14.550 

Appellant's  appeal  was  dismissed  without  prejudice 
by  the  Board's  Dallas  Regional  Office  based  upon  the 
agency's  cancellation  of  the  demotion  action  and  sub- 
seguent  restoration  of  appellant  to  her  former  position 
and  grade.  Appellant  moved  for  an  award  of  attorney 
fees,  which  the  presiding  official  denied  upon  his  de- 
termination that  appellant  had  not  been  the  prevail- 
ing party  within  the  meaning  of  5 U.S.C.  §7701 
(g)(1).  Appellant  petitioned  for  review,  alleging  that 
the  presiding  official's  decision  was  based  on  an  erro- 
neous interpretation  of  5 CFR  §1201 .113  and  5 U.S.C. 
§7701. 

The  presiding  official,  in  concluding  that  appellant 
was  not  the  prevailing  party,  attempted  to  distinguish 
the  Board's  decision  in  Hodnick  v.  Federal  Mediation 
& Conciliation  Service,  4 MSPB  431  (1980).  In  con- 
cluding that  appellant  was  not  the  prevailing  party, 
the  presiding  official  reasoned  that  even  though  ap- 
pellant's demotion  was  cancelled  and  appellant  was 
restored  to  her  former  position,  she  was  not  the  pre- 
vailing party  because  the  agency's  decision  to  cancel 
the  action  against  the  appellant  was  allegedly  motivat- 
ed by  the  Board's  decision  in  Wells  v.  Harris,  1 MSPB 
199  (1979),  rather  than  by  the  discovery  of  agency 
procedural  errors  as  was  the  case  in  Hodnick. 

The  Board  said  that  this  conclusion  was  erroneous 
and  noted  that  in  both  Hodnick  and  in  this  case,  the 
agencies  followed  similar  courses  of  action,  and  the 
appellants  succeeded  in  having  the  adverse  actions 
cancelled.  The  Board  noted  that  whether  or  not  a sub- 
seguent  action  was  initiated  by  the  agency  on  the 
same  facts  simply  was  not  relevant  to  the  determina- 


tion of  whether  an  appellant  is  the  prevailing  party  in 
the  particular  action  from  which  an  appeal  was  taken. 

The  Board  further  noted  that  although  the  appellant 
was  the  prevailing  party,  she  was  not  automatically 
entitled  to  an  award  of  attorney  fees.  The  Board  cited 
its  decision  in  Allen  v.  U.S.  Postal  Service,  2 MSPB 
582  (1980)  in  which  it  set  the  burden  of  establishing 
that  such  an  award  is  warranted  in  the  interest  of  jus- 
tice and  reasonable  on  the  moving  party.  The  Board 
found  that  appellant  offered  no  argument  or  evidence 
that  such  an  award  was  either  warranted  in  the  inter- 
est of  justice  or  reasonable,  and  that  she  failed  to  es- 
tablish that  she  was  entitled  to  an  award  of  attorney's 
fees. 


REDUCTIONS  IN  FORCE 

FRANCIS  DEBOLD  v.  DEPARTMENT  OF  THE  NAVY 

(Docket  No.  DC035 18090046) 

January  8, 1982 

4.000000;  10.1112;  10.122;  12.114;  12.400;  12.421 

Appellant  filed  an  appeal  from  a reduction-in-force 
(RIF)  action  which  resulted  in  his  position  being 
changed  from  that  of  Research  Physicist,  GS-13,  to 
Physicist,  GS-12.  Appellant  waived  his  right  to  a 
hearing  before  a Board  regional  office. 

In  his  petition  for  review,  appellant  alleged  that  the 
presiding  official  was  biased  against  him.  However,  in 
making  a claim  of  bias  or  prejudice,  an  appellant 
must  overcome  a presumption  of  honesty  and  integrity 
which  accompanies  administrative  adjudicators.  See 
Donald  J.  Groves  v.  U.S.  Postal  Service,  MSPB  Dock- 
et No.  SF075209093  (April  29,  1981);  Oliver  v.  De- 
partment of  Transportation,  1 MSPB  368  (1980).  Ap- 
pellant in  this  case  failed  to  offer  any  evidence  to  sup- 
port his  allegation,  and  the  record  did  not  indicate 
that  the  presiding  official  was  biased  against  appel- 
lant. 

Furthermore,  appellant  disputed  the  presiding  offi- 
cial's finding  that  he  failed  to  submit  a current  SF  171 
in  order  to  receive  special  consideration  for  vacancies 
at  his  grade  level.  The  Board  accords  due  deference 
to  a presiding  official's  credibility  determinations, 
such  as  those  resolving  the  disputed  facts  of  this  case. 
Weaver  v.  Department  of  the  Navy,  2 MSPB  297,  299 
(1980).  The  petition  failed  to  demonstrate  that  the  pre- 
siding official's  findings  of  fact  were  erroneous.  Even 
if  appellant  had  provided  an  SF  171  to  the  agency,  it 
would  not  have  affected  the  agency's  decision  unless 
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it  reflected  some' change  in  appellant's  qualifications 
or  status. 

Appellant  also  contended  that  the  presiding  official 
should  not  have  required  him  to  demonstrate  that  an 
appropriate  job  was  in  fact  available  and  that  the 
agency  had  not  offered  it  to  him  in  order  for  him  to  es- 
tablish that  he  was  not  accorded  his  statutory  reas- 
signment rights  to  another  position. 

In  Losure  v.  Interstate  Commerce  Commission , 2 
MSPB  361,  366,  the  Board  held  that  once  the  agency 
had  established  a prima  facie  case  that  a RIF  was  un- 
dertaken for  any  of  the  reasons  specified  at  5 C.F.R. 
§351. 201  (a),  the  burden  shifts  to  the  employee  to  pre- 
sent rebuttal  evidence  to  challenge  the  bona  fides  of 
the  agency's  alleged  reason  for  the  RIF.  Furthermore, 
the  appellant  must  identify  the  alleged  impropriety  in 
the  application  of  RIF  regulations  with  sufficient  spec- 
ificity to  enable  the  agency  to  address  the  contested 
matters  in  its  presentation  of  evidence.  Appellant 
failed  to  meet  this  burden. 

Appellant  additionally  challenged  the  presiding  of- 
ficial's conclusion  that  he  failed  to  meet  his  burden  of 
showing  that  he  was  entitled  to  training  in  order  to 
meet  the  requirements  of  another  position.  Before  un- 
dertaking any  training  of  an  employee,  the  agency 
must  verify  that  there  exists  a reasonable  expectation 
of  placement  in  another  agency.  5 C.F.R.  §410.301 
(d)(2).  Appellant  failed  to  cite  any  specific  position 
for  which  he  would  be  qualified,  even  after  receiving 
training,  and  thus  has  failed  to  demonstrate  that  he 
was  entitled  to  reassignment  under  5 C.F.R. 
§351.701. 

Accordingly,  the  Board  denied  the  petition. 


CARVER  WRIGHT  v.  DEPARTMENT  OF  COM- 
MERCE (Docket  No.  CH035181 10085) 

January  8,  1982 

4.210;  4.250;  12.130;  12.200;  12.220;  12.400;  12.421; 

12.520 

Appellant  was  separated  through  reduction-in- 
force  procedures  (RIF).  In  the  initial  decision,  the 
presiding  official  sustained  the  agency  action.  Appel- 
lant petitioned  for  review,  alleging  that  the  presiding 
official  erred  in  finding  that  the  agency  properly  ap- 
plied the  RIF  procedures  to  him. 

The  agency  presented  evidence  showing  that  the 
RIF  was  effected  because  of  a shortage  of  funds.  Ap- 
pellant alleged  that  the  RIF  procedures  were  improp- 


erly applied  to  him  because  another  employee  with  a 
lower  retention  standing  in  the  same  competitive  level 
was  retained.  The  Board  noted  that  the  agency  placed 
appellant,  as  well  as  all  individuals  occupying  similar 
positions,  regardless  of  grade  level,  in  the  same  com- 
petitive level.  The  agency  claimed  that  it  had  released 
all  employees  occupying  similar  positions  in  appel- 
lant's competitive  level,  and  then  reassigned  three 
employees  to  new  positions  in  new  competitive  levels. 

The  Board  said  that  the  agency  establishment  of  the 
single  competitive  level  was  contrary  to  5 C.F.R. 
351.403(a).  The  Board  agreed  with  the  appellant's 
contention  that  the  new  positions  were  in  fact  a contin- 
uation of  the  former  positions  and  should  have  been 
considered  at  the  same  competitive  level. 

The  Board  noted  that  the  agency  has  the  burden  of 
proving,  by  a preponderance  of  the  evidence,  the 
proper  invocation  of  substantive  RIF  procedures 
which  determine  an  employee's  entitlement  to  contin- 
ued employment.  See  Losure  v.  I.C.C.,  2 MSPB  361, 
365-366  (1980).  The  Board  noted  that  appellant  elicit- 
ed evidence  sufficiently  rebutting  the  propriety  of  the 
agency's  action  releasing  him  while  retaining  an  em- 
ployee with  lower  retention  standing.  The  Board  re- 
viewed the  retention  register  used  by  the  agency,  and 
found  that  appellant  was  improperly  reached  for  sepa- 
ration while  an  employee  with  a lower  retention  stand- 
ing was  retained  in  a substantially  identical  position 
in  violation  of  5 C.F.R.  351 .601(b). 

Accordingly,  the  petition  for  review  was  granted, 
and  the  initial  decision  was  reversed. 

SPECIAL  COUNSEL 

SPECIAL  COUNSEL  v.  DEPARTMENT  OF  THE 

ARMY  (Docket  No.  HO  120681 10017) 
lanuary  22,  1982 

6.900;  10.225;  10.2261;  11.000000;  16.100;  16.220; 

16.222;  16.230 

The  Board  considered  the  recommendation  of  Ad- 
ministrative Law  Judge  Edward  J.  Reidy  that  it  dis- 
solve the  indefinite  stay  it  imposed  under  5 U.S.C. 
§ 1208(c)  and  stop  the  corrective  action.  The  Special 
Counsel  had  initiated  the  corrective  action  proceed- 
ing under  5 U.S.C.  §1206(c)(l)(B). 

The  stay  of  February  16,  1981  barred  the  Depart- 
ment of  the  Army  from  removing  Jewell  M.  Morten- 
sen,  and  was  ordered  when  the  Board  concurred  with 
the  Acting  Special  Counsel's  determination  of  "rea- 
sonable grounds  to  believe"  that  such  removal  would 
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be  the  result  of  a prohibited  personnel  practice  in  vio- 
lation of  5 U.S.C.  §2302(b). 

The  Administrative  Law  Judge  (ALJ)  said  that  if  the 
agency  removed  Mortensen  and  she  exercised  her  ap- 
peal right  under  5 U.S.C.  §7701  (a),  the  Special 
Counsel  could  intervene  under  5 U.S.C.  §1206(i), 
and  the  issues  could  be  resolved  in  the  appeals  pro- 
ceeding, without  harm  to  any  legitimate  interest. 

However,  the  Board  agreed  with  the  Special  Coun- 
sel's view  that  the  Recommended  Decision  was  con- 
trary to  the  Civil  Service  Reform  Act  of  1978  and  its 
legislative  history,  and  earlier  Board  rulings. 

The  Board  said  that  while  the  ALJ's  reason  for  lifting 
the  stay,  and  dropping  the  corrective  action  was  ex- 
pediency or  what  he  called  "prudence"  in  avoiding 
two  proceedings,  the  ALJ  offered  no  basis  for  dissolv- 
ing the  stay,  nor  did  he  give  a legal  reason  why  the 
Special  Counsel's  pursuit  of  corrective  action  should 
be  preempted  because  the  employee  would  have  the 
right  to  appeal  her  removal. 

The  Board  said  that  the  Special  Counsel's  authority 
to  investigate  prohibited  personnel  practices  that  in- 
volve an  agency  action  appealable  under  5 U.S.C. 
§7701 , and  then  to  seek  stays  is  independent  of  the  ap- 
pealability of  a personnel  action.  Thus,  it  could 
neither  dissolve  this  stay  nor  keep  the  Special  Coun- 
sel from  prosecuting  this  request  for  corrective  ac- 
tion. It  noted,  further,  that  the  authority  to  investigate 
and  request  corrective  action  for  prohibited  person- 
nel practices  is  equally  independent  of  the  circum- 
stances of  a nonappealable  personnel  action. 

Saying  that  the  Special  Counsel's  authority  is  not 
affected  by  whether  a personnel  action  at  issue  is  or  is 
not  appealable,  the  Board  declined  to  adopt  the  Rec- 
ommended Decision  and  remanded  the  proceeding  to 
the  ALJ. 

SPECIAL  COUNSEL  v.  DEPARTMENT  OF  STATE 

(Docket  No.  HQ  120681 10004) 

January  4, 1982 

2.310;  4.200;  4.210;  6.900;  10.2261;  11.000000; 

11.140;  11.150;  16.220;  16.222 

In  September  1981,  Administrative  Law  Judge  Ed- 
ward J.  Reidy  issued  a Recommended  Decision  in  this 
case  which  arose  from  the  Special  Counsel's  request 
for  corrective  action  because  of  the  suspension  and 
transfer  of  Edward  Rohrmann  by  the  Department  of 
State.  The  Board  adopted  the  Administrative  Law 


Judge's  (ALJ's)  findings  of  fact  for  its  analysis  of  the  is- 
sue of  law  raised  by  the  Special  Counsel — whether  the 
ALJ  was  correct  in  adopting  the  test  of  Mt.  Healthy 
City  School  District  v.  Doyle , 429  U.S.  274  (1977)  for 
cases  brought  by  the  Special  Counsel  involving  alle- 
gations of  retaliation  for  protected  conduct. 

In  May  of  1976,  Rohrmann,  a Passport  Officer  at  the 
New  York  Passport  Office,  submitted  the  first  of  many 
memos  accusing  the  department  of  mismanaging  its 
program  to  detect  fraud  in  passport  applications. 

On  September  19,  1979,  a memo  was  circulated  in 
the  New  York  office  stating  that  the  Fraud  Coordinator 
or  alternate  would  be  responsible  for  any  passport  ap- 
plication containing  indications  of  fraud,  and  that  the 
fraud  files  would  be  moved  to  the  office  of  the  Fraud 
Coordinator.  Rohrmann  denied  seeing  the  memo,  but 
the  ALJ  found  that  he  was  aware  of  its  contents  on  Sep- 
tember 21.  On  that  date,  Rohrmann  was  seen  remov- 
ing folders  from  the  fraud  file  cabinet.  He  refused  to 
comply  with  direct  orders  to  return  the  files.  He  was 
placed  on  administrative  leave  and  instructed  not  to 
remove  any  files,  but  several  folders  resembling  fraud 
files  were  seen  in  his  briefcase  before  he  left. 

On  October  5,  his  removal  was  proposed,  based  on 
removal  of  government  files  and  insubordination.  He 
was  suspended  for  14  days  for  insubordination.  Then, 
on  November  27,  he  was  ordered  transferred  to  Bos- 
ton. 

The  ALJ  concluded  that  the  disclosures  were  pro- 
tected by  5 U.S.C.  §2302(b)(8)  and  found  that  Rohr- 
mann's  actions  on  September  21  were  insubordinate, 
but  that  the  State  Department's  disciplinary  action 
was  partly  motivated  by  Rohrmann's  protected  whis- 
tleblowing. He  concluded,  however,  that  even  if  the 
employer  had  not  considered  Rohrmann's  many  dis- 
closures, it  would  have  taken  the  adverse  action  be- 
cause of  his  insubordination. 

The  Board  adopted  the  ALJ's  conclusion  that  Rohr- 
mann would  have  been  suspended  and  transferred 
even  in  the  absence  of  prohibited  considerations.  It 
then  discussed  whether  the  Mt.  Healthy  test  applied  in 
corrective  action  cases  brought  by  the  Special  Coun- 
sel under  5 U.S.C.  §1206(c)(l)(B).  This  was  a case 
concerning  a school  board's  refusal  to  renew  the  con- 
tract of  an  untenured  teacher.  The  Supreme  Court 
ruled  that  even  though  the  employee  had  shown  that 
the  personnel  decision  was  partly  retaliatory  for  his 
exercise  of  First  Amendment  rights,  the  employer 
could  prevail  if  he  could  show  by  a preponderance  of 
evidence  that  the  decision  not  to  renew  the  contract 
would  have  been  made  in  any  case. 
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In  Gerlach  v.  FTC,  MSPB  Docket  No.  DE 
07528010020  (December  15,  1981),  the  Board  held 
that  the  Mt.  Healthy  test  was  logical  and  consistent 
with  the  Civil  Service  Reform  Act  of  1978  and  its  histo- 
ry, and  that  it  would  use  this  test  in  "all  dual  causation 
cases  involving  allegations  of  discrimination  or  re- 
prisal” because  it  gives  a structure  to  assure  that  an 
employee  who  may  have  engaged  in  protected  activ- 
ity is  not  conseguently  immune  from  having  to  answer 
for  misconduct  or  poor  performance. 

The  Special  Counsel  argued  that  to  use  the  Mt. 
Healthy  test  for  cases  he  brings  under  5 U.S.C.  §1206 
would  make  for  inconsistencies  in  those  cases  and  the 
employee  appeals  brought  under  5 U.S.C.  §7701 . The 
Board,  however,  said  that  use  of  the  Mt.  Healthy  test 
in  both  types  of  cases  would  produce  consistent  re- 
sults because — as  it  interpreted  section  7701(c)(2)(B) 
in  Gerlach — reversal  of  agency  action  is  mandated 
only  where  the  Board  determines  that  a prohibited 
personnel  practice  was  the  "motivating  factor"  or 
"real  reason"  for  the  agency  action. 

In  response  to  the  Special  Counsel's  argument  that 
the  Mt.  Healthy  test  is  inappropriate  in  corrective  ac- 
tion cases  because  "the  existence  of  a non-retaliatory 
motive  is  irrelevant  once  reprisal  is  shown,"  the  Board 
said  that  Congress  did  not  intend  to  insulate  employ- 
ees from  adverse  actions  based  on  unacceptable  per- 
formance. It  concluded  that  Congress  intended  the 


Board  to  order  corrective  action  under  5 U.S.C. 
§ 1 206(c)(  1 )(B)  only  when  the  prohibited  practice  is 
the  "motivating  factor"  or  the  "real  reason"  for  the 
agency  action. 

The  Board  then  discussed  the  fact  that  the  Mt.  Heal- 
thy test  has  been  adopted  by  the  National  Labor  Rela- 
tions Board  for  cases  of  alleged  reprisal  for  union  ac- 
tivities. The  Board  said  it  had  decided  to  adopt  the  Mt. 
Healthy  test  for  corrective  action  proceedings  in  alle- 
gations of  a violation  of  section  2302(b)(8). 

It  applied  the  test  in  two  parts:  the  Special  Counsel 
had  a preponderance  of  evidence  burden  to  show  that 
the  protected  conduct  was  a "significant  factor"  in  the 
challenged  agency  action.  If  met,  the  burden  then 
shifted  to  the  agency  to  show  it  would  have  taken  the 
same  action  regardless  of  the  protected  conduct. 

The  Board  agreed  with  the  ALJ's  Recommended  De- 
cision, finding  that  the  State  Department  would  have 
acted  against  Rohrmann  even  if  he  hadn't  made  the 
disclosures.  The  Special  Counsel  failed  to  make  his 
case  and  the  Board  denied  the  reguest  for  corrective 
action.  The  Board  adopted  the  ALJ's  findings  of  fact, 
modifying  his  conclusions  of  law  in  accordance  with 
this  opinion,  and  adopted  the  Recommended  Decision 
as  modified. 
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OTHER  JANUARY  ISSUA NCES 


THE  FOLLOWING  PETITIONS  FOR  REVIEW 
WERE  DENIED: 

BAGIAN,  Armen  v.  Office  of  Personnel  Management 
(Docket  No.  PH831L8 110212) 

BALL,  Gregory  v.  General  Services  Administration 
(Docket  No.  PH075281 10302) 

BINGHAM,  Lynford  A.  v.  Department  of  the  Treasury 
(Docket  No.  DE075281 10248) 

BLACK,  Ralph  F.  v.  Office  of  Personnel  Management 
(Docket  No.  DA831L81 10210) 

BOHMAN,  Barbara  J.  v.  Department  of  Health  and 
Human  Services,  Social  Security  Administration 
(Docket  No.  DA075281 10350) 

BRISTEN,  George  v.  Department  of  the  Treasury 
(Docket  No.  CH07528010185) 

BRYANT,  Elsie  L.  v.  Office  of  Personnel  Management 
(Docket  No.  DA831L81 10201) 

COLE,  Burnell  v.  Veterans  Administration  (Docket 
No.  SF07528 110503) 

COOK,  Donaldson  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DA083181 10097) 

COOK,  James  E.,  Jr.  v.  Veterans  Administration 
(Docket  No.  NY075280 10088) 

COOPER,  Polly  E.  v.  Department  of  the  Air  Force 
(Docket  No.  DA075281 10022) 

COOPER,  Sallie  A.  v.  Department  of  the  Army  (Dock- 
et No.  AT075281 10302) 

CULBERTSON,  Dane  D.  v.  Veterans  Administration 
(Docket  No.  AT07528090283) 

CUPPAWHE,  Juanita  v.  Department  of  the  Interior 
(Docket  No.  SF300A81 10577) 

DAVIS,  Arthur  T.  v.  Office  of  Personnel  Management 
(Docket  No.  DC831 181 10238) 

DE  CONSTANZA,  Nicholas  v.  United  States  Postal 
Service  (Docket  No.  SF075281 10621 ) 

DOTSON,  Elizabeth  J.  v.  Veterans  Administration 
(Docket  No.  SF075281 10427) 

DUNN,  Buford  v.  Department  of  the  Army  (Docket 
No.  AT07528 110006) 

DUNN,  James  X-  v.  U.S.  Postal  Service  (Docket  No. 
DA075209056) 

ELLINGTON,  James  v.  Department  of  the  Treasury, 
Internal  Revenue  Service  (Docket  No. 
CH075281 10312) 

EPPERSON,  Norma  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF831L8010093) 

FRANCE,  Eleanor  L.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF831L80 10045) 

GORDAN,  Raiford,  Jr.  v.  Government  Printing  Office 
(Docket  No.  DC075209027) 

GRACE,  Phil  E.  v.  Department  of  the  Navy  (Docket 
No.  AT07528 110423) 


GUTIERREZ,  Deryl  M.  v.  Federal  Aviation  Adminis- 
tration (Docket  No.  DA075209189) 

HAMILTON,  Bordon  v.  Veterans  Administration 
(Docket  No.  CH07528010161) 

HATLEY,  Felix  W.  v.  Veterans  Administration  (Dock- 
et No.  AT07528010120) 

HENDERSON,  Edward  N.  v.  U.S.  Coast  Guard  (Dock- 
et No.  AT075280 10362) 

HUGHES,  Marija  v.  United  States  Commission  on 
Civil  Rights  (Docket  No.  DC531D81 10089) 

HUNT,  Jane  S.  v.  Department  of  the  Treasury  (Docket 
No.  DC315H81 10300) 

JOHNSTON,  Margaret  v.  General  Services  Adminis- 
tration (Docket  No.  PH075280901 14) 

JONES,  Lee  H.  v.  Department  of  the  Navy  (Docket  No. 
SF07528010398) 

JONES,  Robert  J.  v.  U.S.  Department  of  the  Navy 
(Docket  No.  PH07528090067) 

KANE,  Eileen  M.  v.  Department  of  Health  and  Human 
Services  (Docket  No.  PH531D81 10157) 

KEEFE,  Linda  K.  v.  Department  of  the  Navy  (Docket 
No.  SF315H81 10704) 

KUNICK,  Bruce  R.  v.  Department  of  the  Navy  (Docket 
No.  SE075281 10102) 

LINDGREN,  Jack  R.  v.  Department  of  the  Air  Force 
(Docket  No.  SF07528010181) 

LYNCH,  Paul  v.  Department  of  the  Treasury  (Docket 
No.  CH075281 10134) 

MALDEN,  Sylvester  v.  U.S.  Postal  Service  (Docket 
No.  CH03538010154) 

MARTINEZ,  Angel,  Jr.  v.  U.S.  Postal  Service  (Docket 
No.  NY075281 10031) 

MCCALLISTER,  Douglas  v.  Veterans  Administration 
(Docket  No.  CH315H81 10275) 

MCCARD,  Glen  F.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  AT831L8010050) 

PARKER,  Andrew  P.  v.  United  States  Department  of 
Transportation  (Docket  No.  DC075281 10244) 
PHILPOT,  Dorothy  M.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF831L8010294ADD) 
PITSENBERGER,  John  W.  v.  U.S.  Department  of  the 
Navy  (Docket  No.  DC03 1779900 10) 

PRATER,  Earl  C.  J.  v.  Department  of  Commerce 
(Docket  No.  SE075281 10055) 

SASSO,  Robert  M.  v.  Veterans  Administration  (Dock- 
et No.  AT078528 110339) 

SIBLEY,  William  R.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF831L80 10505) 

SMOCKS,  Frank  v.  United  States  Postal  Service 
(Docket  No.  SL035381 10143) 

SORIANO,  Antonio  v.  Veterans  Administration 
(Docket  No.  NY075280 10023) 
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STEGER,  Matthew  E.(  III  v.  Defense  Investigative 
Service  (Docket  No.  DC07528010017) 

TERRY,  Cecil  L.  v.  Department  of  the  Interior  (Docket 
No.  SF315H81 10695) 

THOMAS,  Delores  R.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF831L81 10341) 

THOMAS,  Laura  F.  v.  Department  of  Education 
(Docket  No.  PH075281 10253) 

VALENZUELA,  Marciano  C.  v.  Office  of  Personnel 
Management  (Docket  No.  SF083181 10520) 

VANCE,  Walter  I.  v.  Veterans  Administration  (Dock- 
et No.  PH07528 110206) 

VASSALLI,  Dale  A.  v.  Federal  Aviation  Administra- 
tion (Docket  No.  SL075280 10070) 

WAGER,  Donald  v.  Department  of  the  Air  Force 
(Docket  No.  SF075280 10325) 

WALLICK,  Ruby  v.  Office  of  Personnel  Management 
(Docket  No.  SF831L81 10572) 

WATTS,  George  L.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF831L8010520) 

WEBB,  Loretta  v.  Department  of  the  Treasury  (Docket 
No.  PH075280 10366) 

WEBER,  Alice  L.  v.  Department  of  Education  (Docket 
No.  CH315H81 10205) 

WHEELER,  Leonard  E.,  Jr.  v.  United  States  Postal 
Service  (Docket  No.  AT344381 10496) 

WILLIAMS,  Wilie  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF831L80 10254) 

WINK,  Edward  D.,  Jr.  v.  U.S.  Postal  Service  (Docket 
No.  DC075209031) 

WONG,  Donald  W.  v.  Department  of  the  Treasury, 
Internal  Revenue  Service,  (Docket  No. 
SF07528 110354) 

WOODS,  Ruth  E.  v.  Office  of  Personnel  Management 
(Docket  No.  SF831L09008) 

THE  FOLLOWING  CASES  WERE  REMANDED  TO 
REGIONAL  OFFICES: 

BEAIRD,  Hubert  C.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF831L81 10442) 

BLAKE,  Carrie  M.  v.  United  States  Postal  Service 
(Docket  No.  CH03538010175) 

COMPTON,  Robert  v.  Department  of  Energy  (Docket 
No.  SL035 18090001) 

HICKS,  Dons  R.,  Jack  Norwood,  and  Wendell  Rainey 
v.  Department  of  Treasury  (Docket  No. 
SE07528090076) 

HUGHES,  Eileen  v.  Office  of  Personnel  Management 
(Docket  No.  NY831L81 10165) 

KENNY,  Bonita  L.  v.  Internal  Revenue  Service  (Dock- 
et No.  PH07528090154) 

MARSH,  Scot  W.  v.  U.S.  Postal  Service  (Docket  No. 
AT075280101 14) 

MARTINEZ,  Doris  D.  v.  Department  of  the  Army 
(Docket  No.  PH035109017) 

MITTENDORF,  Karla  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DE831L81 10036) 


NORWOOD,  Jack  (SEE  Hicks) 

PERNICANO,  Salvatore  J.  v.  Office  of  Personnel 
Management  (Docket  No.  NY831L8010146) 

RAINEY,  Wendell  (SEE  Hicks) 

ROSADO,  Jaime  E.  v.  Department  of  the  Air  Force 
(Docket  No.  DA531D81 10399) 

SALAS,  Leo  C.  v.  Department  of  the  Air  Force  (Dock- 
et No.  DA07528 110134) 

STURDAVANT,  James  B.,  Jr.  v.  U.S.  Postal  Service 
(Docket  No.  AT075281 10156) 

VAN  SKIVER,  William  v.  United  States  Postal  Service 
(Docket  No.  SL075299020) 

WILCOX,  Walter  v.  U.S.  Postal  Service  (Docket  No. 
SE07528090020) 

ZYDINSKY,  Joseph  J.,  Jr.  v.  Veterans  Administration 
(Docket  No.  PH07528090 1 46 ADD) 


IN  THE  FOLLOWING  CASES,  THE  INITIAL 
DECISIONS  WERE  AFFIRMED  OR  AFFIRMED  AS 
MODIFIED: 

AUERHAHN,  Rhoda  v.  Equal  Employment  Opportu- 
nity Commission  (Docket  No.  AT035181 10727) 
BONDE,  James  E.  v.  Department  of  Agriculture 
(Docket  No.  SF07528090035) 

CARBONERI,  Natale  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  NY831L81 10073) 

DARDIS,  John  G.  v.  Department  of  Defense  (Docket 
No.  DC075209001) 

GERTZMAN,  Paul  v.  Immigration  and  Naturalization 
Service  (Docket  No.  NY075281 10094) 

KAMEN,  Jeffrey  D.  v.  Department  of  the  Army  (Dock- 
et No.  NY075281 10116) 

LINDSEY,  Cynthia  M.  (Docket  No.  PH07528010156) 
and  William  Martin  (Docket  No.  PH07528010162)  v. 
Department  of  the  Navy 
MARTIN,  William  (SEE  Lindsey) 

O'CONNOR,  Patrick  E.  v.  Department  of  the  Air 
Force  (Docket  No.  DA035 18090021) 

PIERCE,  Gael  E.  v.  Department  of  Defense  (Docket 
No.  SF07528090225) 

VOGEL,  William  D.  v.  Department  of  Justice  (Docket 
No.  DC075209035) 

IN  THE  FOLLOWING  CASE,  THE  AGENCY 
ACTION  WAS  AFFIRMED: 

BUTLER,  James  E.  v.  Department  of  the  Interior 
(Docket  No.  DC03518090084) 

IN  THE  FOLLOWING  CASES,  THE  INITIAL 
DECISIONS  WERE  REVERSED: 

BARNES,  Mary  Nancy  J.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  AT831L81 10367) 

COPELAND,  Ima  N.  v.  Department  of  the  Army 
(Docket  No.  AT035 180101 12) 

O'CONNOR,  Charles  v.  Department  of  the  Interior 
(Docket  No.  DC075209251) 
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POPE,  Geneva  E.  v.  Office  of  Personnel  Management 
(Docket  No.  PH831L81 10178) 

STOKES,  William  v.  Department  of  Agriculture 
(Docket  No.  PH075209103) 

IN  THE  FOLLOWING  CASE.  THE  AGENCY 
ACTION  WAS  SUSTAINED: 

HUG,  Robert  C.  v.  Department  of  the  Army  (Docket 
No.  DC531D8090017) 

IN  THE  FOLLOWING  CASE.  THE  AGENCY 
ACTION  WAS  REVERSED: 

WILLIAMS,  Parnice  O.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  DC831L81 10334) 

THE  FOLLOWING  CASE  WAS  REOPENED: 

SPADARO,  Dennis  J.  v.  Department  of  the  Interior 
(Docket  No.  PH075281 10676) 

THE  FOLLOWING  CASE  WAS  REFERRED  TO  THE 
ATLANTA  REGIONAL  OFFICE: 

PHILLIPS,  Clarence  v.  United  States  Postal  Service 
(Docket  No.  HQ712181 10061) 

IN  THE  FOLLOWING  CASE.  THE  PETITION  FOR 
REVIEW  WAS  DISMISSED: 

MARTI,  luan  J.  v.  Department  of  the  Treasury 

THE  FOLLOWING  CASE  WAS  REOPENED.  THE 
INITIAL  DECISION  WAS  VACATED.  AND  THE 
APPEAL  WAS  DISMISSED: 

SCOTT,  Delores  J.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SE831L81 10027) 

IN  THE  FOLLOWING  CASE.  THE  INITIAL 
DECISION  WAS  VACATED  AND  THE  AGENCY 
DECISION  DENYING  APPELLANT'S  WITHIN- 
GRADE  INCREASE  WAS  SUSTAINED: 

VELDE,  Paul  D.  v.  Department  of  Agriculture  (Docket 
No.  DC531D8 110002) 

IN  THE  FOLLOWING  CASE.  APPELLANT'S 
PETITION  FOR  REVIEW  WAS  GRANTED.  THE 
INITIAL  DECISION  WAS  AFFIRMED  IN  ITS 
ANALYSIS  AND  FINDINGS  AS  TO  THE  MEDICAL 
EVIDENCE  AND  REVERSED  IN  ITS  ULTIMATE 
DETERMINATION,  AND  THE  OFFICE  OF 
PERSONNEL  MANAGEMENT  WAS  ORDERED  TO 
EFFECT  APPELLANT'S  DISABILITY  RETIREMENT: 
MOROZ,  James  F.  v.  Office  of  Personnel  Management 
(Docket  No.  CH831L81 10161) 

IN  THE  FOLLOWING  CASE,  THE  AGENCY'S 
REASSIGNMENT  AND  REMOVAL  ACTIONS  WERE 
REVERSED: 

FUCIK,  William  C.  v.  Department  of  Housing  and  Ur- 
ban Development  (Docket  No.  DC752B90054) 


IN  THE  FOLLOWING  CASE.  THE  PORTION  OF 
THE  INITIAL  DECISION  RELATING  TO  THE 
IMPOSITION  OF  THE  PENALTY  WAS  REVERSED 
AND  THE  AGENCY'S  ACTION  REMOVING 
APPELLANT  WAS  SUSTAINED: 

PITSENBERGER,  John  W.  v.  Department  of  the  Navy 
(Docket  No.  DC07528090244) 

IN  THE  FOLLOWING  CASE.  THE  INITIAL 
DECISION  WAS  AFFIRMED  IN  ITS  FINDINGS  OF 
FACTS  AND  REVERSED  IN  ITS  MITIGATION  OF 
THE  PENALTY: 

THOMPSON,  Henry  M.  v.  Department  of  Transporta- 
tion (Docket  No.  AT075280 10091) 

IN  THE  FOLLOWING  CASE.  THE  OFFICE  OF 
PERSONNEL  MANAGEMENT  RECONSIDERATION 
DECISION  DENYING  APPELLANT'S  APPLICATION 
FOR  DISABILITY  RETIREMENT  BENEFITS  WAS 
AFFIRMED: 

WAITE,  Charlotte  G.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  PH831L81 10102) 

THE  FOLLOWING  CASE  WAS  ASSIGNED  TO 
ADMINISTRATIVE  LAW  JUDGE  JOHN  J. 
MCCARTHY: 

GAINES,  Brenda  J.  v.  Department  of  Housing  and  Ur- 
ban Development  (Docket  No.  HQ120181 10066) 

THE  FOLLOWING  CASE  WAS  ASSIGNED  TO 
ADMINISTRATIVE  LAW  JUDGE  PAUL  E.  WELL: 

CHO,  Chinyong  L.,  Appellant  v.  Dwight  David  Eisen- 
hower Army  Medical  Center,  Respondent  (Docket 
No.  AT043209005) 

THE  FOLLOWING  CASES  INVOLVED  THE  OFFICE 
OF  THE  SPECIAL  COUNSEL: 

SPECIAL  COUNSEL  v.  Paul  J.  Comito  (Docket  No. 
HC120681 10057) 

SPECIAL  COUNSEL  v.  Department  of  Housing  and 
Urban  Development  (Docket  No.  HO  120882 10001) 
SPECIAL  COUNSEL  v.  Office  of  the  Inspector  Gen- 
eral, National  Aeronautics  and  Space  Administra- 
tion (Docket  No.  HQ  120881 10065) 

EXTENSIONS  OF  TIME  WERE  GRANTED  IN  THE 
FOLLOWING  CASES: 

ALAMO  ESTRADA,  Pedro  J.  v.  Department  of  the 
Navy  (Docket  No.  NY075281 10123) 

BECKER,  Richard  v.  Department  of  the  Treasury 
(Docket  No.  NY34438 110377) 

BROOKS,  Harold  S.  v.  U.S.  Postal  Service  (Docket 
No.  DC07528 110724) 

CLINE,  Charles  v.  Department  of  Transportation 
(Docket  No.  SF075281 11029) 

FORMER  COMMUNITY  SERVICES  ADMINISTRA- 
TION EMPLOYEES  v.  Department  of  Health  and 
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Human  Services  (Docket  No.  HQ120081 10063) 
HILL,  David  A.  v.  Defense  Logistics  Agency  (Docket 
No.  SF075281 11009) 

NEAL,  Bernie  W.  v.  Department  of  Justice,  Bureau  of 
Prisons  (Docket  No.  AT315H81 10782) 
MCGILBERRY,  George  L.  v.  Defense  Mapping 
Agency  Aerospace  Center  (Docket  No. 
SL075281 10150) 

MCKAY,  Joseph  P.  v.  Department  of  the  Navy  (Docket 
No.  PH07528 110665) 

NICHOLS,  Marvin  C.  v.  Department  of  Defense 
(Docket  No.  DC035181 10607) 

NUNEZ,  Raphael  v.  U.S.  Postal  Service  (Docket  No. 
CH07528 110474) 


RAMSEUR,  Anthony  v.  Department  of  the  Navy 
(Docket  No.  PH075281 10620) 

SHIREY,  Thomas  L.  v.  Department  of  Transportation, 
Federal  Aviation  Administration  (Docket  No. 
AT07528 110762) 

SMITH,  Gary  K.  v.  U.S.  Postal  Service  (Docket  No. 
SF075281 11025) 

TRAVAGLINI,  Carla  B.  v.  Department  of  Education 
(Docket  No.  DC075281 10641) 

AN  ERRATA  NOTICE  WAS  ISSUED  IN  THE 
FOLLOWING  CASE: 

WALTON,  James,  Jr.  v.  Department  of  the  Treasury 
(Docket  No.  DC075280 10309) 


23 


FEBRUARY  CASES 


ADVERSE  ACTIONS 

MARTHA  ANDREWS  v.  DEPARTMENT  OF  HEALTH 
AND  HUMAN  SERVICES  (Docket  No. 
SL07528 110078) 

February  12, 1982 

1.130;  6.121;  9.310 

Appellant  was  reduced  in  grade  from  a Claims  Au- 
thorizer  Trainee,  GS-7  and  was  transferred  to  the  po- 
sition of  File  Clerk,  GS-4,  Step  10.  The  agency  based 
its  action  on  the  appellant's  failure  to  meet  the  perfor- 
mance expectations  required  of  the  Claims  Author  - 
izer  Trainee  position  and  her  election  to  accept  a vol- 
untary demotion  to  the  file  clerk  position.  Nonethe- 
less, appellant  appealed  the  agency's  action,  alleging 
that  she  was  involuntarily  demoted  through  coercive 
action.  Appellant  also  alleged  that  she  was  discrimi- 
nated against  because  of  race,  sex  and  age. 

Since  appellant  made  a non-frivolous  allegation 
that  she  was  coerced  into  accepting  a downgrade,  a 
hearing  was  conducted  in  order  to  allow  appellant  an 
opportunity  to  demonstrate  that  she  had  been  involun- 
tarily demoted.  To  determine  if  this  action  was  prop- 
erly within  the  Board's  appellant  jurisdiction,  the  pre- 
siding official  issued  a pre-hearing  order  restricting 
the  hearing  to  the  issue  of  the  voluntariness  of  appel- 
lant's reduction  in  grade. 

In  the  initial  decision  the  presiding  official  held  that 
appellant  voluntarily  accepted  the  change  to  a lower 
grade  which  was  effected  at  her  request,  and  that  her 
downgrade  was  not  an  adverse  action  appealable  to 
the  Board.  The  presiding  official  dismissed  the  ap- 
peal. 

In  her  petition  for  review,  the  appellant  contended 
that  the  initial  decision  was  based  on  an  erroneous  in- 
terpretation of  statute  and  regulations.  The  Board 
found  to  the  contrary. 

It  is  well  settled  that  the  voluntary  nature  of  an 
employee's  action  is  an  issue  of  fact.  See  McGucken 
v.  United  States,  407  F.2d  1349  (Ct.  Cl.  1969);  Par- 
oczayv.  Hodges,  207  F.2d,  439  (D.C.  Cir.  1961).  Un- 
less the  appellant  could  show,  with  sufficient  evi- 
dence, that  her  demotion  was  involuntarily  extracted 
or  coerced,  her  requested  demotion  would  be  deemed 
voluntary  and  thus  not  subject  to  the  Board's  jurisdic- 
tion. See  Christie  v.  United  States,  518  F.2d  584  (Ct. 
Cl.  1975 )•,  Muslikv.  Veterans  Administration,  2 MSPB 
241  (1980);  Vandiver  v.  General  Accounting  Office, 


3 MSPB  158  (1980).  The  standards  for  determining  du- 
ress were  set  forth  in  Fruhauf  Southwest  Garment  Co. 
v.  United  States , 111  F.  Supp.  945,  951  (Ct.  Cl.  1953): 
(1)  that  one  side  involuntarily  accepted  the  terms  of 
another;  (2)  that  circumstances  permitted  no  other  al- 
ternative; and  (3)  that  said  circumstances  were  the  re- 
sult of  coercive  acts  of  the  opposite  party. 

Appellant  and  her  representative  met  with  the 
agency's  chief  of  employee  relations  and  appellant 
testified  that  she  knew  what  options  were  available  to 
her.  She  was  told  to  take  her  time  in  making  her  deci- 
sion and  to  discuss  her  decision  with  her  family  and 
union  representative.  The  Board  found  that  she  decid- 
ed to  accept  the  reduction  in  grade  and  transfer  to  the 
GS-4,  Step  10  file  clerk  position  on  her  own  volition. 
On  this  record,  the  Board  concluded  that  appellant's 
decision  to  accept  the  downgrade  was  not  under  du- 
ress or  coerced,  but  was  voluntary  on  her  part. 

The  appellant  did  not  show  that  her  downgrade  was 
an  adverse  action  appealable  to  the  Board.  The  peti- 
tion for  review  was  denied. 


WALTER  L.  ARTHUR  v.  DEPARTMENT  OF  THE 
ARMY  (Docket  No.  AT075280 10200) 

February  16, 1982 

1.130;  1.370;  1.371;  1.3711;  4.124;  4.125;  4.210; 

10.132;  10.1322 

Appellant  was  demoted  from  Guard,  WG-5  to 
Warehouse  Worker,  WG-4  after  the  agency  disquali- 
fied him  from  the  Chemical  Personnel  Reliability  Pro- 
gram (CPRP)  for  failure  to  meet  the  reliability  stand- 
ards. His  disqualification  was  based  on  off-duty  mis- 
conduct. The  agency  also  considered  the  fact  that  ap- 
pellant had  been  cited  for  previous  misconduct  dur- 
ing off-duty  hours. 

Based  upon  evidence  presented,  the  presiding  offi- 
cial concluded  that  the  agency  had  proven  that  appel- 
lant's conduct  showed  that  he  did  not  possess  the  be- 
havioral characteristic  qualifications  required  by  the 
CPRP,  in  that  he  did  not  possess  good  judgment,  emo- 
tional stability,  and  good  social  adjustment.  Accord- 
ingly, the  agency  action  was  sustained. 

The  Board  had  recently  considered  the  issue  of  off- 
duty  misconduct  in  Merritt  v.  Department  of  Justice, 
MSPB  Order  No.  PH075209058  (June  8,  1981),  in 
which  the  Board  set  out  the  criteria  that  it  would  apply 
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in  making  nexus  determinations.  The  nexus  determi- 
nation must  be  based  on  evidence  linking  the  employ- 
ee's off-duty  misconduct  with  the  efficiency  of  the 
service,  or  "in  certain  egregious  circumstances"  on  a 
rebuttable  presumption  of  nexus  which  may  arise 
from  the  nature  and  gravity  of  the  misconduct.  Mer- 
ritt, Id.  at  30,  31 . 

Based  on  the  record,  the  Board  found  that  the  agen- 
cy did  not  prove  by  a preponderance  of  the  evidence 
that  the  disorderly  conduct  actually  took  place. 

Although  hearsay  evidence  is  competent  evidence 
in  a proceeding  before  the  Board,  Borninkhol  v.  De- 
partment of  Justice,  MSPB  Order  No.  SF075209008 
(February  27,  1981),  the  hearsay  evidence  presented 
by  the  agency  did  not  reach  the  level  of  preponder- 
ance of  the  evidence.  Without  assurance  of  its  credi- 
bility and  reliability,  the  evidence  was  of  de  minimus 
probative  value  and  was  insufficient  to  establish  that 
appellant  engaged  in  the  conduct  alleged  therein. 
See  Cooper  v.  United  States,  639  F.2d  727  (Ct.  Cl. 
1980). 

Since  the  charge  itself  was  not  sustained,  the  Board 
had  to  decide  if  the  demotion,  based  solely  on  appel- 
lant's conviction  for  disorderly  conduct,  was  for  such 
cause  as  would  promote  the  efficiency  of  the  service. 
A reguisite  nexus  cannot  be  presumed  from  the  mere 
fact  of  criminal  conviction  alone,  without  regard  to 
the  character  and  seriousness  of  the  offense.  See 
Young  v.  Hampton,  586  F.2d  1253  (7th  Cir.  1977); 
Merritt,  supra,  at  32. 

In  order  to  allow  removal  of  an  employee  where  the 
nexus  is  to  be  inferred  without  an  explicit  evidentiary 
demonstration  by  the  agency,  two  conditions  must  be 
met:  (1)  the  particular  misconduct  must  be  egregious 
and  of  such  a nature  that  the  adverse  effect  of  the  em- 
ployee's retention  on  the  efficiency  of  the  service  can 
reasonably  be  deemed  substantial;  (2)  the  employee 
must  have  failed  to  produce  sufficient  evidence  rebut- 
ting the  presumption  that  the  employee's  retention 
would  have  an  adverse  effect  on  the  efficiency  of  the 
service.  Merritt,  supra,  at  19,  30-31 . The  Board  found 
that  neither  criteria  was  met  in  this  case.  The  appel- 
lant's conviction  on  a charge  of  disorderly  conduct 
was  not  so  egregious  that  an  adverse  effect  on  the  effi- 
ciency of  the  service  could  be  presumed,  and  the  ap- 
pellant produced  sufficient  evidence  of  his  satisfac- 
tory performance  and  the  agency's  knowledge  of  his 
prior  record  to  diminish  any  inference  of  adverse  ef- 
fect on  the  efficiency  of  the  service. 

The  Board  also  found  that  the  agency  did  not  pre- 
sent even  a scintilla  of  evidence  showing  a connection 


between  the  conviction  for  disorderly  conduct  and  the 
efficiency  of  the  service. 

The  initial  decision  was  reversed  and  the  agency 
ordered  to  cancel  appellant's  demotion. 


ROBERT  E.  BUTLER  v.  UNITED  STATES  POSTAL 
SERVICE  (Docket  No.  DA075280901 16) 

February  1,  1982 

1.430;  3.120;  4.200;  4.250;  4.260;  6.120;  6.124;  6.900; 
8.340;  10.132 

The  Board  granted  the  agency's  petition  for  review 
of  the  initial  decision  which  had  reversed  appellant's 
removal.  In  that  decision,  the  presiding  official  sus- 
tained the  charges,  but  found  that  the  appellant  had 
been  discriminated  against  on  the  basis  of  his  race 
(black).  In  granting  the  petition,  the  Board  found  that 
the  presiding  official  erroneously  set  forth  the  burden 
of  proof  requirement  in  discrimination  cases,  and  also 
was  wrong  in  concluding  that  appellant  had  been  dis- 
criminated against  because  of  race. 

First  addressing  the  agency's  contention  regarding 
jurisdiction,  the  Board  said  that  an  employee  may  ap- 
peal from  any  appealable  action,  which  includes  re- 
moval, and  that  appellant  came  within  the  definition 
of  "employee.''  Further  regarding  jurisdiction,  and 
the  Postal  Service's  contention  that  it  is  not  an  execu- 
tive agency,  and  thus  not  covered  under  7701(c)(2), 
and  §2302(a)(2)(C),  the  Board  said  that  it  had  no 
bearing  on  the  right  of  a covered  employee  entitled  to 
appeal  or  to  present  an  affirmative  defense  to  the 
agency  action. 

Turning  to  the  appellant's  affirmative  defense  of  ra- 
cial discrimination,  the  Board  noted  that  appellant 
was  removed  for  conduct  unbecoming  a Postal  Ser- 
vice employee  following  allegations  of  sexual  harass- 
ment at  the  Bulk  Mail  Center.  He  was  charged  with 
making  vulgar  remarks  about  female  colleagues,  and 
with  trying  to  get  sexual  favors  for  job  prospects.  He 
was  charged  with  attempted  physical  assault  of  female 
employees  and  with  actual  physical  assault,  as  well. 

Appellant  said  he  was  treated  differently  than  a 
white  supervisory  employee — allegedly  charged  with 
similar  misconduct — who  was  suspended,  reduced  in 
grade  and  reassigned. 

Mainly  basing  his  decision  that  appellant  had  been 
discriminated  against  on  his  analysis  of  McDonnell 
Douglas  Corp.  v.  Green,  411  U.S.  792  (1973),  the 
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presiding  official  said  that  pursuant  to  this  case,  the 
appellant  must  establish  a prima  facie  case,  and  that 
appellant  had  done  so  by  showing  that  a white  super- 
visory employee  similarly  charged  was  retained.  He 
then  found  pretextual  the  agency  assertion  that  differ- 
ent organizational  elements  in  the  agency  were  re- 
sponsible for  levying  different  penalties  in  the  two 
cases,  and,  further,  that  the  appellant's  conduct  was 
more  serious  because  it  involved  actual  assault.  The 
Board  found  that  the  presiding  official  improperly  and 
erroneously  allocated  to  the  agency  the  burden  of 
persuasion  with  regard  to  pretext. 

Citing  McDonnell  Douglas,  the  Board  said  that 
analysis  of  a racial  discrimination  claim  is  a three-step 
process:  First,  employee  must  establish  a prima  facie 
showing  of  discrimination;  second,  once  that  is  estab- 
lished, the  burden  shifts  to  the  agency  to  give  some  le- 
gitimate, nondiscriminatory  reason  for  its  action;  and 
third,  if  the  agency  meets  this  burden,  the  employee 
must  have  a fair  opportunity  to  show  that  the  employ- 
er's stated  reason  was  in  fact  a pretext.  The  Board  said 
that  the  presiding  official  had  mistakenly  given  the 
burden  of  persuasion  regarding  pretext  to  the  agen- 
cy, that  it  was  up  to  the  appellant  to  show  a discrimi- 
natory motive  behind  the  agency  explanation  of  its  ac- 
tions, and  that  appellant  had  not  shown  any  discrimi- 
natory motive  or  intent.  In  fact,  the  Board  said  that  ap- 
pellant introduced  no  evidence  at  all  on  discrimina- 
tion. 

Since  appellant  did  not  meet  his  burden  of  persua- 
sion as  to  his  affirmative  defense,  and  as  the  charges 
were  sustained,  the  Board  sustained  appellant's  re- 
moval and  reversed  the  regional  office  decision. 


CHARLES  L.  DEATRICK  v.  DEPARTMENT  OF  THE 
TREASURY  (Docket  No.  SF075281 10474) 

February  17, 1982 

2.100;  3.144;  4.112;  4.125;  8.230;  10.400;  10.420 

Based  on  two  charges  of  violating  the  agency's 
standard  of  conduct:  (1)  failing  to  use  "proper,  reli- 
able and  reasonable  judgment  and  behavior"  in  car- 
rying out  supervisory  responsibilities,  and  (2)  dis- 
criminating on  the  basis  of  sex  by  "repeatedly  refer- 
ring to  women  under  your  supervision  in  a denigrat- 
ing and  demeaning  manner,"  appellant  was  demoted 
from  a GS-12  supervisory  job  to  GS-9  Customs  Patrol 
Officer.  The  presiding  official  sustained  the  action. 

Although  the  appellant,  in  his  petition  to  the  Board 
for  review,  claimed  that  he  had  new  and  material  evi- 
dence to  submit,  he  failed  to  show  that,  despite  due 


diligence,  the  evidence  was  not  available  at  the  time 
the  record  in  his  case  was  closed.  5 C.F.R. 
§1201.1 15(a).  Accordingly,  the  Board  did  not  consid- 
er appellant's  additional  evidence. 

Appellant  contended  that  it  was  unfair  for  the  agen- 
cy to  impose  the  framework  of  sexual  harassment  upon 
incidents  that  occurred  prior  to  the  issuance  of  agen- 
cy directives  addressing  the  issue  and  that  the  agency 
had  a duty  to  attempt  conciliation  before  demoting 
him. 

The  Board  found  that  appellant's  contentions  in  this 
regard  were  without  merit.  Even  without  agency  di- 
rectives, the  Board  found  that  appellant  should  have 
known  that  his  conduct  was  improper  and  prejudicial 
to  the  agency.  Moreover,  the  Board  found  that  the 
agency  was  not  required  to  attempt  conciliation  be- 
fore instituting  adverse  action. 

Regarding  appellant's  claims  that  the  agency's  han- 
dling of  this  proceeding  was  fundamentally  unfair  be- 
cause he  was  not  furnished  copies  of  its  investigatory 
statements  until  one  working  day  prior  to  the  oral  re- 
ply and  because  the  agency  delayed  charging  him 
until  four  months  after  receiving  the  investigator's  re- 
port, the  Board  found  no  harmful  error.  Appellant 
failed  to  show  that  the  agency  had  an  obligation  to  in- 
form him  of  its  investigation  prior  to  his  demotion  and 
that  he  had  ample  time  and  notice  to  prepare  his  de- 
fense. 

Appellant  also  claimed  that  the  agency's  refusal  to 
permit  him  to  be  represented  by  legal  counsel  during 
its  initial  Investigatory  inverviews  constituted  a denial 
of  due  process  under  the  Fifth  Amendment  to  the  U.S. 
Constitution. 

The  Board  found  that  while  the  due  process  right  to 
representation  is  not  limited  to  criminal  proceedings, 
due  process  rights  attach  when  an  administrative  case 
has  moved  from  the  investigative  phase  to  the  adjudi- 
cative phase.  Therefore,  appellant  did  not  have  a due 
process  right  to  counsel  during  an  investigatory  inter- 
view by  an  agency  official. 

With  regard  to  the  charges  against  him,  the  appel- 
lant claimed  that  they  were  based  on  incidents  up  to 
five  years  old  and  thus  were  untimely  and  stale.  He 
also  contended  that  such  isolated  manifestations  of  a 
discriminatory  environment  did  not  give  rise  to  a 
cause  of  action. 

The  Board  found  that  most  of  the  specifications  in- 
volved incidents  which  occurred  two  years  prior  to 
appellant's  demotion,  and  that  the  ones  which  may 
have  occurred  five  years  prior  served  the  purpose  of 
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demonstrating  that  he  engaged  in  a pattern  of  miscon- 
duct over  a substantial  period  of  time.  The  Board  fur- 
ther found  that  the  incidents  involved  were  not  isolat- 
ed occurrences,  but  were  pervasive  enough  to  create 
an  intimidating,  hostile,  and  offensive  environment. 

Appellant's  final  contention  was  that  the  penalty  of 
demotion  was  too  severe  and  he  cited  the  case  of 
Bundy  v.  Jackson,  641  F.2d  934,  948  (D.C.  Cir.  1981) 
in  support  of  his  argument  that  a warning  and  a nota- 
tion in  his  personnel  file  would  have  been  a more  ap- 
propriate penalty  for  sexual  harassment  by  a super- 
visor. 

The  Board  disagreed  with  appellant's  contentions 
and  found  that  the  presiding  official  correctly  con- 
cluded that  his  misconduct  was  serious  in  view  of  its 
effect  on  female  employees  under  his  supervision,  the 
damage  to  the  agency's  reputation,  and  the  potential 
liability  of  the  agency  for  his  creation  of  a discrimina- 
tory work  environment.  The  Board  also  found  that  the 
court  in  Bundy  did  not  suggest  that  demotion  of  a su- 
pervisor would  not  be  appropriate  under  the  circum- 
stances present  in  this  case. 

The  petition  for  review  was  denied. 


MAURICE  GRIMM  v.  UNITED  STATES  POSTAL 

SERVICE  (Docket  No.  SF075281 10367) 

February  16, 1982 

1.367;  1.400;  1.410;  1.420;  4.320;  10.132 

Appellant  was  removed  from  his  position  for  using 
obscene  language  toward  a postal  employee  and  -for 
fighting  while  on  duty.  In  deciding  on  the  removal, 
the  agency  considered  appellant's  past  disciplinary 
record.  The  presiding  official  reversed  the  removal, 
although  sustaining  both  charges,  because  she  found 
that  the  removal  would  not  promote  the  efficiency  of 
the  service.  Shp  also  found  several  mitigating  factors 
which  the  agency  had  not  considered  in  determining 
the  severity  of  the  penalty. 

In  its  petition  for  review,  which  the  Board  granted, 
the  agency  argued  that  the  presiding  official  was 
wrong  in  reguiring  it  to  prove  by  a preponderance  of 
the  evidence  that  appellant's  removal  would  promote 
the  efficiency  of  the  service.  It  said  that  the  removal 
would  promote  that  efficiency.  The  agency  also  ar- 
gued that  the  presiding  official  also  erred  by  revers- 
ing the  agency  action,  and  that  she  could  have  re- 
duced the  penalty  if  she  found  no  justification  for  re- 
moval. 


The  appellant  responded  that  the  presiding  official 
did  not  err  in  the  preponderance  of  the  evidence  is- 
sue, and  that  the  agency  had  presented  no  evidence 
that  it  had  considered  mitigating  factors  in  determin- 
ing the  proper  penalty. 

The  Board  pointed  to  Douglas  v.  Veterans  Adminis- 
tration, (Docket  No.  AT075299006)  April  10,  1981, 
where  it  held  that  the  Board  may  review  an  agency- 
imposed  penalty  if  it  decides  that  the  penalty  was  un- 
reasonable, and  to  Davis  v.  Department  of  the  Treas- 
ury, (Docket  No.  NY075209075)  October  2,  1981, 
where  it  said  that  if  it  finds  an  agency  penalty  is  exces- 
sive, it  will  substitute  the  maximum  reasonable  penal- 
ty. 

According  to  the  record,  on  July  22,  1980,  a fight 
occurred  between  the  appellant  and  a colleague. 

Although  the  fight  took  place  on  agency  grounds  in 
front  of  several  other  employees  and  upset  efficient 
operation  of  the  facility,  and  although  the  appellant 
had  been  on  notice  that  the  agency  considered  fight- 
ing a serious  offense,  the  Board  considered  the  em- 
ployee's good  record  in  mitigation.  Moreover,  the 
other  employee  involved  in  the  fight  grieved  the  re- 
moval and  was  reinstated  without  back  pay.  The 
Board  also  considered  the  fact  that,  although  appel- 
lant previously  received  a suspension  for  assaulting  a 
co-worker,  that  offense  was  nearly  four  years  earlier. 
The  Board  said  that  the  prior  disciplinary  action  did 
not  justify  an  enhanced  penalty  in  this  case.  It  found 
the  penalty  of  removal  unreasonably  harsh,  and  con- 
cluded that  a 60-day  suspension  would  be  the  maxi- 
mum reasonable  penalty.  The  Board  affirmed  the  ini- 
tial decision  as  modified  by  ordering  the  agency  to 
cancel  the  removal  and  substitute  a 60-day  suspen- 
sion. 


FANNIE  R.  HOLMES  v.  INTERNAL  REVENUE  SER- 
VICE (Docket  No.  PH07528090121) 

February  19,  1982 

1.110;  1.320;  3.131;  3.1313 

Appellant  was  removed  from  the  GS-7  position  of 
Management  Assistant  based  on  thirteen  instances  of 
alleged  absence  without  leave  (AWOL).  Appellant 
contended  that  she  should  not  have  been  charged 
with  AWOL  in  many  of  the  instances  alleged,  and  that 
the  agency  failed  to  afford  reasonable  accommodation 
to  her  handicap  (alcoholism). 
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The  presiding  official  conducted  a hearing  at  which 
both  parties  presented  documentary  and  testimonial 
evidence.  The  presiding  official  concluded  that  12  in- 
stances of  AWOL  were  supported  by  preponderant 
evidence  and  that  the  evidence  also  showed  that  the 
agency  had  reasonably  accommodated  the  appel- 
lant's handicap  by  allowing  her  to  take  240  hours  of 
leave  without  pay  (LWOP)  on  two  separate  occasions 
in  order  to  participate  in  hospital  rehabilitation  pro- 
grams. The  presiding  official  also  noted  that  appel- 
lant's supervisor  recommended  that  she  consult  with 
the  agency's  troubled  employees'  coordinator  about 
her  drinking  problem,  but  appellant  declined  to  do 
so. 

Appellant  filed  a petition  for  review  of  the  initial  de- 
cision by  the  Board,  asserting  that  the  presiding  offi- 
cial erred  in  not  finding  that  reasonable  accommoda- 
tion required  the  employee's  supervisor  to  offer  him 
or  her  a "firm  choice"  between  participation  in  a re- 
habilitation program  or  accepting  the  consequences 
of  unsatisfactory  performance,  in  accordance  with 
FPM  Supp.  792-2,  subch.  §2-2(a)  (April  1976). 

The  Board  noted  that  the  presiding  official  erred  in 
neglecting  to  determine  first  whether  the  appellant 
was  a "qualified  handicapped  person"  under  29 
C.F.R.  §1613.702.  Stalk  fleet  v.  Postal  Service,  MSPB 
Docket  No.  SL075209055  at  14  (June  10,  1981).  In 
light  of  the  agency's  implicit  admissions  that  the  ap- 
pellant was  an  alcoholic  whose  drinking  affected  her 
ability  to  report  to  work,  the  Board  found  that  she  was 
a "handicapped  person"  under  29  C.F.R. 
§1613. 702(a);  and  in  light  of  the  agency's  admissions 
that  the  appellant  performed  satisfactorily  in  her  posi- 
tion when  she  reported  for  duty,  the  Board  found  that 
she  was  a "qualified  handicapped  person"  under  29 
C.F.R.  §1613. 702(f). 

In  Ruzek  v.  General  Services  Administration, 
MSPB  Docket  No.  SL075209017  (August  20,  1981),  the 
Board  considered  the  provisions  of  the  Federal  Per- 
sonnel Manual  as  follows: 

In  order  to  afford  reasonable  accommodation  to 
an  employee  who  is  handicapped  by  alcoholism, 
an  agency  must  offer  him  an  opportunity  to  take 
sick  leave  for  treatment,  if  necessary,  before  initi- 
ating any  disciplinary  action  for  continuing  per- 
formance or  misconduct  problems  related  to  his 
alcoholism. 

In  offering  rehabilitative  assistance,  the  employ- 
ee's supervisor  need  not  confront  him  with  the  su- 
pervisor's belief  that  the  employee  has  a drinking 
problem,  but  he  must  do  more  than  simply  sug- 
gest participation  in  a rehabilitation  program. 


The  supervisor  must  make  the  employee  aware  in 
general  terms  that  the  supervisor  suspects  the 
employee  has  a problem  affecting  his  perfor- 
mance or  conduct,  and  that  the  supervisor,  rec- 
ommends that  the  employee  participate  in  a par- 
ticular rehabilitation  or  counseling  program 
which  is  available  to  him. 

Given  the  agency's  support  of  the  appellant's  two 
prior  rehabilitation  efforts,  and  given  the  agency's  re- 
fused recommendation  that  the  appellant  consult  with 
the  agency's  alcoholism  counselor,  offered  during  a 
counseling  session  concerning  excessive  use  of  sick 
leave,  the  Board  found  that  the  appellant  was  or 
should  have  been  aware  of  the  connection  between 
her  alcoholism  and  her  attendance  deficiencies  and 
that  the  agency  appropriately  offered  her  rehabilitat- 
ing assistance.  Ruzek  at  7-8. 

The  Board  concluded  that  the  appellant's  affirma- 
tive defense  of  handicap  discrimination  failed."  5 
U.S.C.  §2302(b)(l)(D);  5 C.F.R.  §1201. 56(b)(1). 

Accordingly,  the  initial  decision  was  affirmed  as 
modified  above,  and  the  appellant's  removal  was  sus- 
tained. 


PAUL  F.  JONES  v.  TENNESSEE  VALLEY  AUTHOR- 
ITY (Docket  No.  AT075280 10300) 

February  19,  1982 

1.110;  1.310;  1.311;  1.365;  1 .367;  2. 100;  7.300;  7.327; 

10.400;  10.420 

The  initial  decision  did  not  sustain  an  emergency 
suspension  of  the  appellant  for  "participating  in  an 
unauthorized  work  stoppage"  in  violation  of  the  nego- 
tiated General  Agreement  between  the  agency  and 
the  Tennessee  Valley  Trade  and  Labor  Council.  The 
presiding  official  found  no  evidence  to  support  the 
agency's  allegation  that  the  appellant's  retention  on 
duty  would  be  harmful  to  other  employees,  or  to  gov- 
ernment property,  or  would  reflect  unfavorably  on 
agency  employees.  However,  he  sustained  appellant's 
removal  because  appellant  took  part  in  a work  stop- 
page in  violation  of  the  agency's  General  Agreement 
and  29  U.S.C.  § 7311(3). 

Appellant  in  his  petition  for  review  asserted  that  the 
presiding  official  had  erred  in  finding  he  had  "partici- 
pated" in  work  stoppage  when  he  did  not  cross  the 
picket  line  because  he  feared  injury.  The  agency  op- 
posed the  petition,  arguing  that  no  erroneous  inter- 
pretation of  statute  or  regulation  was  alleged  as  re- 
quired by  5 C.F.R.  §1201 . 1 15.  Finding  that  the  agen- 
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cy's  General  Agreement  has  the  effect  of  regulatory 
reguirements,  the  Board  granted  the  petition  under  5 
U.S.C.  §7701(e)(l). 

The  work  stoppage  began  on  July  28,  1980,  and 
continued  through  July  31  when  the  appellant  was  put 
on  administrative  leave  pending  his  emergency  sus- 
pension. The  agency  produced  photographs  of  strik- 
ers taken  at  the  start  of  July  30's  first  shift  which 
showed  appellant  in  the  crowd.  He  said  he  was  there 
for  a short  time  when  his  jeep  was  blocked  as  he  tried 
to  go  to  work,  and  that  he  had  been  consulting  with  his 
union  business  agent.  He  said  he  did  not  report  for 
duty  that  day,  fearing  to  cross  the  picket  line.  He  also 
said  that  he  called  his  supervisor  to  say  that  he  would 
not  be  in  that  day,  and  an  unidentified  voice  said  his 
record  would  reflect  an  unexcused  absence.  The  fol- 
lowing day,  he  said,  when  he  reported  for  work  he  was 
given  a suspension  notice.  Other  agency  employees 
as  well  as  a report  of  the  joint  committee  investigating 
the  strike  confirmed  that  the  strikers  were  threaten- 
ing. 

The  presiding  official  pointed  to  a case  where  the 
National  Labor  Relations  Board  agreed  to  the  separa- 
tion of  an  employee  who  would  not  cross  a picket  line 
because  of  fear  ( National  Labor  Relations  Board  v. 
Union  Carbide  Corp. , 440  F.2d  54  (4th  Cir . ) . But  the 
Board  said  the  presiding  official  misapplied  the  Union 
Carbide  decision.  In  that  case,  the  court  found  that  a 
person  who  refuses  to  cross  a picket  line  because  of 
fear  is  not  acting  on  principle,  and  is  not  engaging  in 
a protected  activity."  The  Board,  said,  however,  that 
despite  the  difference  in  the  NLRB  Act  and  the  Gener- 
al Agreement  as  to  what  is  a prohibited  activity  and 
what  is  a protected  activity,  the  concept  of  participa- 
tion in  a strike  or  work  stoppage  is  the  same.  It  then 
considered  whether  the  charge  of  taking  part  in  a un- 
authorized work  stoppage  in  violation  of  the  General 
Agreement  could  be  sustained. 

The  Board  found  that  the  appellant  did  nothing  to 
participate  in  an  unauthorized  work  stoppage,  other 
than  to  fail  to  report  for  duty  on  July  30,  and  to  appear 
briefly  among  the  strikers.  Appellant  showed,  the 
Board  said,  that  he  reasonably  feared  injury  if  he 
crossed  the  picket  line,  and  that  he  had  other  reasons 
for  appearing  among  the  picketers.  Therefore,  the 
Board  reversed  the  removal  action  which  the  initial 
decision  had  sustained,  and  affirmed  the  remainder  of 
the  decision,  ordering  the  agency  to  cancel  both  the 
emergency  suspension  and  the  removal  actions. 

JOYCE  B.  MCCOY  v.  FEDERAL  COMMUNICA- 
TIONS COMMISSION  (Docket  No.  DC075281 10187) 
February  1 1 , 1982 


1.390;  3.131;  3.1312; 4.250;  6.900;  17.400 

Appellant  was  removed  from  the  position  of  Fre- 
guency  Records  Clerk  due  to  her  continuing  pattern 
of  misconduct  and  disruptive  behavior. 

The  presiding  official  held  that  appellant's  removal 
was  supported  by  a preponderance  of  the  evidence 
and  promoted  the  efficiency  of  the  service.  The  pre- 
siding official  concluded  that  appellant  was  not  a 
"handicapped  person"  within  the  meaning  of  29 
C.F.R.  §1613.702. 

Appellant  admitted  her  disruptive  conduct  but  ar- 
gued that  the  presiding  official  erred  in  finding  that 
she  did  not  have  a mental  handicap  within  the  mean- 
ing of  29  C.F.R.  §1613. 702(a).  Appellant  contended 
that  she  was  unable  to  satisfactorily  perform  her  job 
duties  as  a result  of  emotional  or  mental  illness.  In  ad- 
dition, appellant  claimed  that  the  agency  should  have 
reinstated  her  and  permitted  her  to  continue  psycho- 
therapy, and  that  the  agency  should  have  reasonably 
accommodated  her  by  effecting  a transfer  or  reassign- 
ment. 

The  Board  found  the  appellant's  contentions  to  be 
without  merit.  A "handicapped  person"  is  defined  at 
29  C.F.R.  §1613. 702(a)  as  one  who:  (1)  has  a physical 
or  mental  impairment  which  substantially  limits  one  or 
more  of  such  persons  major  life  activities;  (2)  has  a 
record  of  such  an  impairment;  or  (3)  is  regarded  as 
having  such  an  impairment.  The  regulations  further 
define  mental  impairment  as  "any  mental  or  psycho- 
logical disorder,  such  as  mental  retardation,  organic 
brain  syndrome,  emotional  or  mental  illness,  and  spe- 
cific learning  disabilities."  29  C.F.R. 
§1613. 702(b)(2). 

The  diagnosis  of  appellant's  condition  by  the  psy- 
chiatrist whom  she  selected  was  "adjustment  reaction 
to  adult  life."  The  psychiatrist  stated  that  appellant 
had  previously  been  hospitalized  due  to  a "major  de- 
pression." He  also  noted  the  presence  of  a recurrent 
affective  disorder  was  indicated.  The  psychiatrist  stat- 
ed that  appellant  was  capable  of  functioning  in  a work 
situation  if  she  received  therapy,  and  recommended 
that  she  continue  her  employment  and  commence 
psychotherapy  to  resolve  her  feelings  about  her  cur- 
rent life.  However,  the  record  shows  appellant  failed 
to  commence  such  treatment  (Transcript  at  156). 

Under  5 U.S.C.  §7701  (c)(2),  the  appellant  has  the 
burden  of  persuasion  with  regard  to  affirmative  de- 
fenses, such  as  those  involving  allegations  of  discrimi- 
nation. However,  the  psychiatrist's  report  failed  to  in- 
dicate any  mental  impairment  or  illness  as  contem- 
plated by  the  regulation.  Moreover,  appellant  prof- 
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fered  no  other  evidence  to  establish  that  she  had  a 
mental  impairment  limiting  a major  life  activity. 

Additionally,  appellent  failed  to  satisfy  the  second 
or  third  parts  of  the  definition  of  "handicapped  per- 
son." Appellant  did  not  show  that  she  had  a history  of 
mental  impairment  limiting  her  ability  to  work  or  that 
she  was  regarded  as  having  such  an  impairment. 
While  the  record  indicated  that  appellant  had  been 
hospitalized  previously  for  depression,  no  psycholog- 
ical tests  were  performed  at  that  time.  The  record 
failed  to  include  any  reports  or  diagnoses  that  may 
have  been  made  while  appellant  was  hospitalized. 
The  fact  that  the  agency  recommended  that  appellant 
undergo  a fitness  for  duty  examination  alone  did  not 
establish,  in  the  absence  of  corroborating  evidence, 
that  it  regarded  her  as  having  a mental  impairment 
limiting  her  ability  to  work. 

Accordingly,  the  Board  concluded  that  appellant 
did  not  establish  that  she  had  a mental  condition 
which  substantially  limited  her  ability  to  work  or 
otherwise  satisfied  the  definition  of  "handicapped 
person." 

In  addition,  assuming  arguendo  that  appellant  es- 
tablished that  she  met  the  definition  of  "handicapped 
person,"  the  Board  found  that  the  agency  reasonably 
accommodated  the  appellant  within  the  meaning  of  29 
C.F.R.  §1613.704.  The  record  showed  that  the  agency 
attempted  to  aid  appellant  by  providing  frequent  per- 
sonal counseling  by  management  officials,  referring 
her  to  established  agency  employee  counseling  ser- 
vices, and  attempting  to  satisfy  her  request  for  a job 
transfer.  However,  appellant  failed  to  cooperate  with 
the  agency's  attempt  to  assist  her  and  the  agency  was 
unable  to  find  a position  to  which  it  could  reasonably 
reassign  her.  (Transcript  at  93). 

In  view  of  these  circumstances,  appellant's  removal 
was  proper  and  promoted  the  efficiency  of  the  ser- 
vice. Appellant's  petition  for  review  of  the  initial  deci- 
sion was  denied. 


JAMIE  V.  PARDO  v.  DEPARTMENT  OF  THE  ARMY 

(Docket  No.  DC07528 110371) 

February  10,  1982 

1.340;  4.000000;  4.112;  4.120;  4.124;  4.210;  8.360; 
10.1111;  10.119;  10.12122 

Appellant  was  removed  from  his  position  as  a 
GS-11,  Supervising  Interpreter  for  the  U.S.  NATO 
Support  Activity  Protocol  Office  in  Belgium  by  the 
Department  of  the  Army  based  on  two  charges  of  mis- 


conduct in  violation  of  agency  regulations.  The  first 
charge  alleged  that  appellant  improperly  solicited 
and  accepted  from  the  manager  of  the  Brussels  Hyatt 
Regency  Hotel  free  lodging  for  himself  and  members 
of  his  family  at  the  Hyatt  Regency  Hotel,  Nice, 
France,  for  a 10  day  period.  The  second  charge  al- 
leged that  appellant  solicited  the  same  manager  to  ob- 
tain free  lodging  for  his  daughter  at  the  Hyatt  Regen- 
cy Hotel  in  Bali,  Indonesia. 

At  the  hearing  the  agency  did  not  present  any  evi- 
dence or  witnesses.  Accordingly,  the  presiding  offi- 
cial's decision  was  based  on  the  agency's  investiga- 
tion report,  appellant's  testimony  at  the  hearing  and 
his  written  submissions. 

The  presiding  official  found  that  the  agency  failed 
to  establish  charges  by  a preponderance  of  the  evi- 
dence. With  regard  to  the  first  charge,  the  presiding 
official  held  that  appellant's  version  of  facts  surround- 
ing this  incident  was  more  credible  that  the  agency  in- 
vestigator's report  and  the  statements  provided  by  the 
hotel  manager  to  the  agency.  The  presiding  official 
concluded  that  the  manager  had  invited  the  appel- 
lant, rather  than  appellant  soliciting  manager,  to  be  a 
non-paying  guest  of  the  Nice  Hotel;  that  appellant  had 
attempted  to  settle  his  bill  upon  checking  out  of  the 
hotel,  but  that  there  was  confusion  regarding  the  rate 
he  was  to  pay;  and  that  appellant  eventually  settled 
his  bill  upon  returning  to  Brussels. 

With  regard  to  the  second  charge,  the  presiding  of- 
ficial credited  appellant's  denial  that  he  attempted  to 
obtain  free  lodging  at  the  hotel  in  Bali  for  his  daugh- 
ter. Furthermore,  the  presiding  official  found  that  ap- 
pellant's explanation  was  corroborated  by  an  affidavit 
by  a hotel  public  relations  officer.  The  presiding  offi- 
cial gave  little  weight  to  the  statements  in  the  agency 
report  and  thus  concluded  that  the  agency  had  not 
sustained  the  second  charge  and  that  removal  did  not 
promote  the  efficiency  of  the  service. 

The  agency  argued  on  appeal  to  the  Board  that  the 
presiding  official  erred  in  finding  that  appellant's 
conduct  did  not  violate  agency  regulations.  The  agen- 
cy also  contended  that  the  presiding  official  exceeded 
her  authority  under  5 U.S.C.  §7701  (a)  to  review  an 
agency  action  by  permitting  a de  novo  hearing  on  the 
merits  of  appellant's  case. 

The  Board  found  the  agency's  arguments  to  be  with- 
out merit.  The  Board's  regulations  at  5 C.F.R.  §1201 . 1 
et  seq  make  clear  that  its  hearings  are,  in  essence,  de 
novo  hearings.  The  regulations  implement  the  statu- 
tory language  at  5 U.S.C.  §7701(a)  that  an  appellant 
has  the  right  "to  a hearing  for  which  a transcript  will 
be  kept."  Under  these  statutory  and  regulatory  provi- 
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sions,  the  Board  is  both  authorized  and  mandated  to 
conduct  a hearing  upon  request,  and  to  consider  de 
novo  all  available  evidence.  See  Stewart  v.  Office  of 
Personnel  Management,  MSPB  Order  No. 
DC073 109001  at  4-5  (Sept.  30,  1981).  As  noted  in 
Chavez  v.  OPM,  MSPB  Order  No.  DA831L09003  at 
12-13  (May  28,  1981): 

The  Board  has  consistently  rejected  the  theory 
that  its  scope  of  review  is  limited  to  that  of  the  ap- 
pellate courts  or  to  consideration  of  the  adminis- 
trative record  established  before  the  agency  . . . 
[Restriction  of  review  to  the  agency  record] 
would  render  nugatory  the  right  of  appellant  to  a 
hearing  pursuant  to  5 U.S.C.  §7701(a)  and 
§1205(a)(l),  and  our  implementing  regulations  at 
5C.F.R.  §1201. 24(c). 

Since  the  Board's  review  is  not  restricted  to  the  ad- 
ministrative record  but  is  a de  novo  review,  the  Board 
may  properly  consider  evidence  relating  to  a period 
of  time  extending  beyond  the  date  of  the  agency's  de- 
cision to  remove  appellant,  inasmuch  as  the  agency 
has  "a  full  and  fair  opportunity  to  cross-examine  or 
otherwise  rebut  appellant's  evidence  at  the  Board's 
hearing."  Chavez  v.  OPM,  supra,  at  14.  Therefore, 
the  Board  found  that  the  presiding  official  properly 
admitted  and  considered  the  testimony  of  appellant  at 
the  hearing  as  well  as  his  other  submissions. 

In  support  of  its  argument  that  its  investigation  re- 
port established  that  appellant's  conduct  violated  the 
agency's  regulations,  the  agency  contended  that  the 
presiding  official  erred  in  ^cording  less  weight  to  the 
report  than  to  appellate's  sworn  testimony.  In  Born- 
inkhof  v.  Department  of  Justice,  MSPB  Order  No. 
SF075209008  (February  27,  1981),  the  Board  deter- 
mined that  the  presiding  official  had  improperly  re- 
lied upon  unsigned  hearsay  statements  contained  in 
the  agency  investigatory  file  where  they  were  contra- 
dicted by  live  testimony  at  the  hearing.  There,  the 
Board  noted  that  hearsay  evidence  alone  may  under 
certain  circumstances  constitute  substantial  evi- 
dence, but,  hearsay  evidence  meeting  the  substantial 
evidence  test  would  not  necessarily  satisfy  the  pre- 
ponderance standard.  Id.  at  13.  Thus,  the  Board  must 
determine  if  hearsay  evidence  is  out-weighed  by  the 
other  evidence  of  record,  including  appellant's  oral 
testimony.  See  also  Stewart  v.  OPM,  supra,  at  6. 

On  the  basis  of  the  evidence  in  the  record,  the 
Board  concluded  that  the  agency  failed  to  sustain  its 
charges  by  a preponderance  of  the  evidence. 

Accordingly,  the  agency's  petition  for  review  was 
denied. 


TOMAZ  ROMERO  v.  DEPARTMENT  OF  THE  ARMY 

(Docket  No.  DE07528090010) 

February  1 , 1982 

1.363;  1.365;  4.120;  4.125;  4.300;  4.310;  7.300;  7.320 

Appellant  was  removed  from  the  position  of  guard 
for  insubordination  and  threatening  his  supervisor 
with  a deadly  weapon.  Prior  to  the  removal  action,  ap- 
pellant was  put  on  indefinite  suspension  for  the  same 
charge  because  his  retention  in  an  active  duty  status 
"may  be  detrimental"  to  the  service. 

The  presiding  official,  pursuant  to  5 U.S.C.  7701(f) 
and  5 C.F.R.  1201.36(a)  joined  both  actions  for  con- 
sideration, and  found  that  the  preponderance  of  evi- 
dence supported  both  the  indefinite  suspension  until 
the  removal  action  and  the  removal.  The  presiding  of- 
ficial also  found  that  the  actions  promoted  the  effi- 
ciency of  the  service.  Therefore,  the  presiding  official 
sustained  both  actions. 

Appellant,  in  his  petition  for  review,  challenged  the 
presiding  official's  factual  determinations,  and  al- 
leged that  the  evidence  did  not  support  the  charges. 
He  also  argued  that  an  agency  could  not  take  two  ad- 
verse actions  based  on  the  same  set  of  facts.  Finally, 
appellant  asserted  that  at  the  time  of  the  incident,  he 
was  a union  official  addressing  management,  and  thus 
the  exchange  was  protected  under  Executive  Order 
11491  and  5 U.S.C.  7171  etseq. 

Appellant  allegedly  addressed  his  supervisor  using 
abusive  language;  supposedly  threatened  his  super- 
visor physically;  and  allegedly  pointed  a rifle  at  him 
during  the  exchange.  Following  this  incident,  the 
agency  notified  appellant  that  it  proposed  to  suspend 
him  indefinitely  because  his  retention  on  duty  might 
be  detrimental  to  the  interests  of  the  Government  and 
pose  a threat  to  his  supervisors,  employees,  co-work- 
ers, and  the  general  public.  The  agency  later  issued 
its  final  decision  on  the  indefinite  suspension.  Ap- 
proximately one  month  later,  the  agency  issued  a no- 
tice of  proposed  removal  based  on  the  same  incident. 

The  agency  invoked  5 C.F.R.  752.404(d)  to  effect 
the  indefinite  suspension  without  giving  appellant  his 
30-day  notice.  This  action  also  resulted  in  appellant 
being  suspended  during  the  notice  period  for  the  re- 
moval. 

The  Board,  in  Cuellar  v.  U.S.  Postal  Service , MSPB 
Order  No.  SF075299045  (November  13,  1981),  deter- 
mined that  5 C.F.R.  752.404(d)(3)  was  invalid.  The 
Board  held  there  that  a 30-day  notice  is  required  for 
adverse  actions  unless  the  crime  exception  of  5 
U.S.C.  7513(b)  is  invoked.  Cuellar,  supra,  at  8. 
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Accordingly,  the  Board  found  that  the  indefinite 
suspension  was  taken  without  adherence  to  the  proce- 
dural requirements  of  5 U.S.C.  §7513  and  constituted 
clear  harmful  error  under  5 U.S.C.  §7701  (c)(2)(A). 
White  v.  Department  of  the  Treasury,  4 MSPB  11,  13 
(1981);  Morrow  v.  Department  of  the  Army  4 MSPB 
494,  497  (1981);  Kerr  v.  National  Endowment  for  the 
Arts,  MSPB  Order  No.  BN07528010005  at  2 (April  9, 
1981).  For  these  reasons,  the  indefinite  suspension 
imposed  upon  appellant  was  not  sustained. 

Appellant  challenged  the  presiding  official's  credi- 
bility determinations  as  they  related  to  the  removal 
action.  The  proof  of  the  charges  turned  on  the  testi- 
mony of  the  participants,  appellant  and  his  super- 
visor. The  presiding  official  determined  that  the  su- 
pervisor's version  of  the  incident  was  more  credible, 
particularly  since  appellant's  use  of  abusive  language 
was  corroborated  by  another  witness.  The  part  of  the 
incident  involving  the  pointing  of  the  gun  was  only 
witnessed  by  the  two  participants,  and  the  presiding 
official  determined  that  appellant  did  point  the  gun  at 
his  supervisor.  The  only  evidence  that  appellant  pre- 
sented to  support  his  allegation  of  factual  error  was 
his  bare  assertion  that  his  version  was  more  credible. 
He  pointed  to  nothing  in  the  record  showing  inconsis- 
tencies in  the  supervisor's  testimony  or  any  contradic- 
tion of  the  corroborating  witnesses,  testimony,  nor  did 
he  identify  anything  in  the  record  which  would  war- 
rant giving  more  credibility  to  his  version  of  the 
event.  See  Weaver  v.  Department  of  the  Navy,  2 
MSPB  297(1980). 

Finally,  the  Board  considered  appellant's  allegation 
that  his  language  was  protected  by  5 U.S.C.  §7101  et 
seq.  governing  labor-management  relations  in  the 
federal  sector.  He  maintained  that  the  case  of  Old  Do- 
minion Br.  No.  496,  Nat.  Ass'n  Letter  Carriers  v. 
Austin,  418  U.S.  264  (1974)  was  applicable  to  his  case 
and  thus  his  "robust"  language  would  be  protected 
because  he  was  engaged  in  union  activities.  The 
Board,  however,  agreed  with  the  presiding  official's 
finding  that  appellant's  language  was  not  protected  or 
acceptable  under  the  circumstances.  Austin  involved 
a union  organizing  activity  and  in  this  case  appellant 
was  not  engaged  in  an  organizing  activity  because, 
according  to  his  version  of  the  conversation,  he  had 
simply  asked  to  see  records.  The  Board  found  this 
case  to  be  inapplicable  to  appellant's  circumstances. 

Accordingly,  the  indefinite  suspension  was  re- 
versed, the  removal  was  sustained,  and  the  initial  de- 
cision was  affirmed  as  modified. 

FRANKLIN  VILT  v.  DEPARTMENT  OF  JUSTICE 

(Docket  No.  SF075280 10274) 

February  9, 1982 


1.370;  1.371;  1.3711;  1 .410; 4.000000;  4. 120; 8.230 

Appellant  was  removed  from  the  position  of  Deputy 
U.S.  Marshal  on  charges  of:  (1)  criminal,  dishonest, 
infamous  or  notoriously  disgraceful  conduct;  (2)  fail- 
ure to  honor  just  debts  without  good  cause;  and  (3) 
loafing,  wasting  time,  sleeping  on  the  job  or  inatten- 
tion to  duty.  On  appeal,  the  presiding  official  held 
that  the  preponderance  of  the  evidence  supported  a 
finding  that  appellant's  debt  problems  were  adversely 
affecting  the  agency  operations  and  that  he  was  inat- 
tentive to  duty.  Appellant  alleged,  in  his  petition  to 
the  Board,  that  the  presiding  official  erred  in  treating 
the  first  charge  as  containing  the  identical  elements 
as  the  second  charge.  The  agency  contended  that  ap- 
pellant again  raised  the  same  arguments  made  at  the 
hearing.  The  agency  also  contended  that  no  new  ma- 
terial evidence  had  been  introduced. 

In  Merritt  v.  Department  of  Justice,  MSPB  Order 
No.  PH075209058  (June  8,  1981),  the  Board  deter- 
mined when  off-duty  misconduct  may  justify  the  re- 
moval of  a non-probationary  competitive  service  em- 
ployee and  how  such  misconduct  must  relate  to  "the 
efficiency  of  the  service"  before  such  action  may  be 
warranted  under  chapter  75  of  Title  5,  U.S.  Code.  See 
also  Norton  v.  Macy,  4 1 7 F . 2d  1161  (1969). 

The  presiding  official  found  that  the  preponderance 
of  the  evidence  of  record  supported  a finding  that  ap- 
pellant's removal  promoted  the  efficiency  of  the  ser- 
vice. His  findings  were  largely  based  on  the  testimony 
of  the  supervisory  deputy  marshal,  the  supervisor  of 
administration,  and  a cowgrker  of  the  appellant's. 

However,  a review  of  the  testimony  of  these  three 
witnesses  revealed  that,  except  in  those  instances  in- 
volving indebtedness  to  the  agency,  the  agency  "un- 
necessarily" became  involved  in  the  personal  finan- 
cial affairs  of  appellant,  and  that  their  actions  and 
comments  to  appellant's  creditors  only  served  to  in- 
vite recurrent  calls.  Thus,  this  involvement,  with  the 
concomitant  expenditure  of  time  and  effort  by  agency 
personnel,  could  not  be  grounds  to  discipline  an  em- 
ployee. Monterosso  v.  Department  of  the  Treasury, 
MSPB  Order  No.  BN075209023  at  6 (June  12,  1981). 
See,  also,  Byars  v.  Department  of  the  Army,  MSPB 
Order  No.  AT07528090100  (December  10,  1981).  In 
Byars,  the  Board  held  that  it  viewed  such  debts  as  per- 
sonal matters  to  be  worked  out  between  debtor  and 
creditor,  unless  the  agency  established  that  the  em- 
ployee's nonpayment  of  just  debts  had  or  would  have 
a deleterious  effect  on  that  employee's  performance  or 
on  the  ability  of  the  agency  to  perform  its  mission.  The 
Board  searched  the  record  in  this  case  for  evidence 
relating  appellant's  slow  payment  of  personal  debts  to 
his  performance  or  the  agency's  accomplishment  of  its 
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mission,  but  found  insufficient  evidence  to  support  a 
finding  of  impaired  performance. 

Also  included  in  the  agency's  charge  that  appellant 
failed  to  honor  just  debts  were  three  separate  inci- 
dents which  involved  indebtedness  to  the  agency  and 
an  employee.  In  each  of  these  instances,  however,  the 
money  was  subsequently  paid  and  the  debts  cleared. 

The  Board  also  reviewed  appellant's  indebtedness 
to  the  agency  and  an  employee  in  light  of  the  Board's 
decision  in  Yamaguchi  v.  Navy,  MSPB  Order  No. 
SF075209080  (August  31,  1981),  where  the  appellant 
used  his  supervisory  position  to  pressure  his  subordi- 
nates and  obtain  personal  loans  from  agency  employ- 
ees and  had  not  repaid  any  of  the  loans.  There,  the 
Board  held  that  "appellant's  conduct  constituted  not 
merely  indebtedness,  but  a severe  abuse  of  his  posi- 
tion as  a supervisor,"  and  that  he,  in  essence,  was 
guilty  of  extraordinary  exploitation  of  his  subordi- 
nates. His  removal  was,  therefore,  sustained  because 
his  failure  to  repay  the  loans  had  a deleterious  effect 
on  the  efficiency  of  the  service.  Such  was  not  the  case 
here,  where  appellant's  indebtedness  was  minimal  in 
comparison  to  Yamaguchi , and  was  all  repaid.  Thus, 
the  Board  found  this  case  readily  distinguishable  from 
Yamaguchi , and  further  found  that  the  agency  had 
not  demonstrated  any  "rational  basis"  for  its  conclu- 
sion that  appellant's  removal  would  promote  the  effi- 
ciency of  the  service.  Merritt,  supra,  at  12. 

The  Board  found  that  as  to  the  first  two  charges,  the 
agency  did  not  establish  the  requisite  nexus  between 
appellant's  conduct  and  the  efficiency  of  the  service 
by  a preponderance  of  evidence.  As  to  the  final 
charge,  the  Board  found  sufficient  evidence  of  record 
to  indicate  that  appellant  was  not  attentive  to  duty 
while  on  board  an  "arrested"  freighter,  but  no  evi- 
dence in  the  record  to  support  the  agency's  allegation 
that  appellant  was  sleeping  on  duty.  Therefore,  due  to 
mitigating  circumstances,  the  Board  found  that  the 
penalty  of  removal  on  these  grounds  was  too  harsh. 

The  Board  held  in  Douglas  v.  Veterans  Administra- 
tion, MSPB  Order  No.  AT075299006  (April  10,  1981), 
that  its  authority  under  5 U.S.C.  1205(a)(1)  to  "take 
final  action"  on  matters  within  its  jurisdiction  includes 
authority  to  modify  or  reduce  agency-imposed  penal- 
ties. The  purpose  of  the  Board's  review  of  the  penalty 
was  to  assure  that  the  agency  conscientiously  consid- 
ered the  relevant  factors  and  struck  a responsible  bal- 
ance within  the  limits  of  reasonableness.  Id.  at  34; 
Snipes  v.  United  States  Postal  Service,  MSPB  Order 
No.  AT075209206  at  2-3  (May  1,  1981).  Factors  rele- 
vant to  the  selection  of  the  appropriate  penalty  are  set 
forth  in  Douglas,  supra,  at  32-33.  Those  the  Board 
found  pertinent  to  this  case  are:  the  seriousness  of  the 


offense;  the  employee's  past  performance;  length  of 
service;  and  the  presence  of  mitigating  circum- 
stances. 

The  Board  found  that  a 30-day  suspension  would  be 
the  maximum  reasonable  penalty  under  the  circum- 
stances. 

Accordingly,  the  initial  decision  was  reversed.  The 
agency  was  ordered  to  cancel  the  removal  action. 

GREENIE  W.  WALLS  v.  UNITED  STATES  POSTAL 
SERVICE  (Docket  No.  AT075281 10075) 

February  17,  1982 

1.410;  1.430; 3.120;  3.144; 4.112; 4.125;  4.127;  6.124; 
11.132;  14.700 

Appellant  was  removed  from  his  position  as  general 
supervisor  at  the  Bulk  Mail  Center,  Memphis,  Tennes- 
see, for  violating  agency  regulations  for  employee 
conduct  by  sexually  harassing  female  employees,  and 
preferentially  treating  some  female  employees. 

The  presiding  official's  initial  decision  sustained  all 
the  charges  except  one,  and  found  that  the  appellant 
had  behaved  in  ways  specifically  banned  by  the  agen- 
cy's Employee  and  Labor  Relations  Manual,  i.e.,  pro- 
hibition against  criminal,  dishonest,  notoriously  dis- 
graceful or  immoral  conduct,  or  other  conduct  preju- 
dicial to  the  agency,  and  prohibition  against  giving 
anyone  preferential  treatment. 

The  presiding  official  found  insufficient  evidence  to 
back  up  the  agency's  charge  that  the  appellant  dis- 
obeyed regulations  by  giving  preferential  treatment 
to  two  other  female  employees  with  whom  he  had  been 
intimate. 

As  an  affirmative  defense,  the  appellant  alleged 
that  management  conspired  to  oust  him  because  he 
had  led  in  trying  to  wipe  out  discrimination  against 
black  employees.  But  the  presiding  official  found  that 
the  appellant  did  not  show  that  he  was  treated  differ- 
ently from  other  persons  outside  the  protected  group. 
The  presiding  official  concluded  that  the  agency  had 
legitimate,  non-discriminatory  reasons  for  the  re- 
moval and  that  the  appellant  had  failed  to  show  that 
the  agency's  stated  reasons  were  only  a pretext.  But 
because  of  the  appellant's  26  years  of  satisfactory  Fed- 
eral service  and  the  fact  that  he  had  no  earlier  disci- 
plinary record,  the  presiding  official  held  that  re- 
moval was  inappropriate,  and  was  unduly  harsh  in 
view  of  the  agency's  practice  of  condoning  sexual 
harassment,  and  that  a 60-day  penalty  was  appropri- 
ate. 
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In  its  petition  for  review,  the  agency  argued  that  it 
had  not  condoned  sexual  harassment  in  the  work- 
place, and  that  even  it  if  had,  any  lessening  of  the 
penalty  would  perpetuate  the  unlawful  sexual  harass- 
ment, and  that  under  Douglas  v.  Veterans  Adminis- 
tration (Docket  No.  AT075299006),  April  10,  1981,  re- 
moval was  reasonable. 

The  appellant's  petition  for  review  alleged  among 
other  things,  that  the  presiding  official  ignored  affi- 
davits he  obtained  and  gave  too  much  weight  to  affi- 
davits brought  in  by  EEO  investigators. 

The  Board  discussed  what  constitutes  sexual  harass- 
ment. It  referred  to  its  decision  in  Hayes  v.  Tennessee 
Valley  Authority  4 MSPB  466  (1980),  and  to  Bundy  v. 
Jackson,  641  F. 2d  934  (D.C.  Cir.  1981).  In  Bundy,  the 
court  said  that  sexual  harassment  occurs  where  a sub- 
stantially discriminatory  work  environment  is  created 
by  offensive  behavior  directed  at  female  employees, 
regardless  of  whether  complaining  employees  lost  any 
tangible  job  benefits  as  a result  of  the  discrimination. 
According  to  EEOC  guidelines,  sexually  oriented 
conduct  is  discriminatory  where  it  "has  the  purpose  or 
effect  of  substantially  interfering  with  an  individual's 
work  performance  or  creating  an  intimidating,  hostile 
or  offensive  working  environment." 

The  Board  said  that  because  the  factual  findings  the 
presiding  official  used  to  sustain  the  charges  of  sexual 
harassment  were  based  almost  entirely  on  affidavits 
obtained  during  the  internal  EEO  investigation,  they 
were  not  reliable  enough  to  meet  the  necessary  pre- 
ponderance of  the  evidence  test.  Conseguently,  it  re- 
viewed the  presiding  official's  findings  in  light  of  the 
evidence  of  record,  including  the  testimony  of  the  wit- 
nesses. From  its  investigation  of  testimony  which  was 
later  retracted  or  withdrawn,  the  Board  found  little 
evidence  of  sexual  harassment.  It  said  that  such 
charges  were  not  supported  by  a preponderance  of 
the  evidence,  nor  was  the  charge  of  preferential  treat- 
ment toward  an  employee. 

The  agency's  petition  for  review  was  denied,  appel- 
lant's petition  for  review  was  granted,  the  initial  deci- 
sion was  reversed  and  the  agency  ordered  to  cancel 
the  removal. 


WILLIAM  R.  YEABOWER  v.  U.S.  DEPARTMENT  OF 
AGRICULTURE  (Docket  No.  DC075281 10042) 
February  24,  1982 

1.430;  4.120;  4.127;  4.200;  6.124;  10.122;  10.132 
Appellant,  a supervisory  employee,  was  demoted  as 


a result  of  a complaint  of  racial  discrimination  from  an 
employee  he  supervised.  The  presiding  official  sus- 
tained the  demotion. 

In  March  1977,  appellant  and  other  agency  officials 
interviewed  applicants  for  four  vacancies  for  assistant 
photographer,  WP-7.  Appellant  recommended  hir- 
ing a black  applicant,  but  that  applicant  did  not  ac- 
cept the  position.  At  that  time,  the  complainant  was  a 
WP-4  worker  (trainee),  had  not  applied  for  the  posi- 
tion, and  was  not  certified  for  it.  On  March  15,  he 
filed  a complaint  alleging  racial  discrimination  by  ap- 
pellant and  another  supervisor  in  connection  with:  A 
lack  of  training;  the  grade  level  at  which  he  was 
hired;  his  failure  to  be  promoted;  and  a performance 
appraisal  by  the  appellant.  On  March  27,  1977,  com- 
plainant was  promoted  to  the  WP-7  photographer 
position.  On  April  22,  he  told  an  agency  investigator 
that  appellant  had  discriminated  against  him  by  not 
selecting  him  for  a promotion  to  a WP-7,  and  by  not 
providing  training  while  he  was  a trainee.  He  also 
claimed  that  the  three  whites  who  were  hired  had 
been  given  continuous  training  and  that  he  had  re- 
ceived none,  and  alleged  that  three  other  agency  offi- 
cials knew  of  the  discrimination  and  did  nothing  to 
correct  it. 

An  EEO  Complaints  Examiner  from  the  former  Civil 
Service  Commission  heard  the  complaint.  Before  the 
hearing,  the  agency  and  complainant  entered  into  a 
stipulation  that  he  had  been  discriminated  against  in 
his  failure  to  receive  the  same  training  as  the  three 
white  assistant  photographers  hired  in  March  1977. 
Based  on  this  stipulation,  the  examiner  accepted  the 
agency's  "admission"  of  discrimination  and  recom- 
mended that  the  agency  find  no  discrimination  on  the 
remaining  issues.  That  decision  was  the  basis  for  the 
charges  against  the  appellant. 

The  presiding  official  found  that  the  action  against 
the  appellant  was  not  improper  even  though  it  was 
based  on  a stipulation  to  which  appellant  was  not  a 
party.  The  presiding  official  found  no  dispute  as  to  the 
facts  which  were  that  complainant  received  similar 
treatment  to  the  three  whites  hired,  except  that  he  did 
not  get  one  week  of  training.  The  presiding  official 
concluded  that  the  reasons  the  appellant  gave  for  the 
disparity  in  treatment  were  pretexts,  and  that  the  de- 
motion was  warranted. 

Appellant's  petition  for  review  argued  that  the  pre- 
siding official  erred  in  sustaining  the  charge  of  racial 
discrimination  while  finding  no  discriminatory  intent, 
and  that  the  presiding  official  considered  evidence  in 
an  arbitrary  way,  accepting  affidavits  favorable  to  the 
agency,  while  rejecting  affidavits  favorable  to  the  ap- 
pellant. The  Board  granted  the  petition  for  review. 
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The  Board  said  that  the  agency  failed  to  show  the 
appellant  intentionally  discriminated  against  com- 
plainant. It  said  that  he  lacked  the  reguisite  expen 
ence  the  white  employees  had,  so  it  was  reasonable  to 
delay  scheduling  his  one  week  of  training.  Other  co- 
workers who  also  had  supervised  complainant  said  he 
was  inexperienced  in  photography  and  needed  sub- 
stantial training.  However,  the  presiding  official  had 
apparently  not  considered  their  affidavits,  but  relied 
on  the  affidavit  of  a co-worker  who  said  he  was  not  in  a 
"position  to  review"  the  work  of  complainant  or  others 
in  the  section,  who  said  he  did  not  know  of  complain- 
ant's formal  training,  or  of  his  fundamental  knowledge 
of  photography,  and  whose  testimony  revealed  him  to 
be  a hostile  witness. 

The  Board  concluded  that  the  appellant  gave  legiti- 
mate nondiscriminatory  business  reasons  for  his  delay 
in  scheduling  the  complainant  for  training.  Also,  it 
said  that  the  record  did  not  show  appellant  to  be  in- 
volved in  any  other  acts  which  might  be  discrimina- 
tory. In  fact,  it  said  that  the  presiding  official  had  not- 
ed that  appellant's  actions  showed  he  was  not  trying  to 
hold  complainant  back.  The  Board  said  the  presiding 
official  had  no  basis  for  concluding  that  appellant  dis- 
criminated against  complainant.  It  said  appellant 
made  no  positive  effort  to  train  or  develop  complain- 
ant, but  neither  did  he  make  the  effort  for  the  other 
employees. 

The  Board  granted  the  petition  for  review,  reversed 
the  initial  decision,  and  orderd  the  agency  to  cancel 
the  demotion. 


ACCEPTABLE  LEVEL  OF  COMPETENCE 

WESLEY  K.  LIM  v.  DEPARTMENT  OF  AGRICUL- 
TURE (Docket  No.  SF531D8090014) 

February  5,  1982 

4.200;  4.320;  7.310;  7.311;  9.110;  9.212;  10.1322; 
10.430 

Appellant  was  denied  a within-grade  increase  be- 
cause his  work  was  not  of  an  acceptable  level  of  com- 
petence. Appellant  appealed  the  agency  decision  and 
the  presiding  official  affirmed. 

Appellant  contended  that:  ( 1 ) he  was  unlawfully  de- 
nied union  representation  at  a meeting  held  in  con- 
nection with  the  denial  of  his  within-grade  increase; 
and  (2)  he  was  denied  his  right  under  an  agency  regu- 
lation to  participate  in  the  development  of  his  per- 
formance standards. 


As  the  basis  for  his  first  contention  appellant  cited 
"Wingardner  vs.  NLRB."  The  Board  assumed  that  ap- 
pellant was  referring  to  NLRB  v.  J.  Weingarten  Inc., 
420  U.S.  251  (1975),  a case  in  which  the  Court  held 
that  under  the  National  Labor  Relations  Act  an  em- 
ployee has  a right  to  union  representation  during  an 
investigatory  interview  when  the  employee  reasona- 
bly believes  that  discipline  may  result. 

The  Board  found  that  the  Weingarten  case  did  not 
establish  rights  for  appellant,  since  the  act  which  it 
construed  did  not  apply  to  appellant  or  most  other 
Federal  employees.  However,  since  Congress 
granted  Federal  employees  Weingarten  type  rights  in 
the  Civil  Service  Reform  Act  of  1978,  appellant  could 
claim  that  he  is  entitled  to  union  representation. 

The  . . controlling,  and  limiting,  threshold  con- 
siderations are  that:  (a)  there  be  an  'investigation'; 
and  (b)  there  be  an  examination  of  employee  ...  by 
. . . the  agency  in  connection  with  an  investiga- 
tion ..."  Internal  Revenue  Service,  Detroit,  Michi- 
gan, 5 FLRA,  No.  53  (March  30,  1980).  Thus,  in  as- 
sessing appellant's  right  to  union  representation,  the 
Board  first  considered  whether  the  meeting  at  which 
appellant  wanted  representation  was  part  of  an  in- 
vestigation. 

Appellant  stated  that  the  meeting  was  convened  for 
the  "issuance  of  [a]  negative  determination  [on 
whether  he  should  be  granted  a within-grade  in- 
crease]." There  was  no  transcript  of  what  actually 
happened  when  appellant  met  with  agency  officials. 
Appellant  contended  that  since  the  purpose  of  the 
meeting  was  to  notify  him  of  disciplinary  action,  the 
meeting  was  investigative  in  nature.  The  Board  could 
not  agree.  The  General  Counsel  of  the  Authority  held 
that  a meeting  called  for  the  purpose  of  informing  an 
employee  of  disciplinary  action  is  not  investigatory. 
Louisville  Naval  Ordnance  Station,  G.C.  No.  4-CA 
539  (December  31,  1980),  81  FLRR  1-3002.  The  courts 
and  the  National  Labor  Relations  Board  have  taken 
the  same  position.  See  Allred  M.  Lewis  v.  NLRB,  587 
F.2d  403,  41 1 (9th  Cir.  1979);  Lennox  Industries,  Inc. 
v.  NLRB,  637  F.2d  340,  343  (5th  Cir.  1981),  cert,  de- 
nied, 107  BNA  LRRM  2768  (1981):  United  States  Pos- 
tal Service  v.  NLRB,  614  F.2d  384  (4th  Cir.  1980). 

The  presiding  official  considered  appellant's  con- 
tention that  he  was  denied  his  right  under  an  agency 
regulation  to  participate  in  the  development  of  his 
performance  standards,  and  determined  that  ”[t]he 
evidence  of  record  does  not  support  the  appellant's 
contention."  Appellant's  contention  was  in  the  nature 
of  an  affirmative  defense,  and  he  had  the  burden  of 
proving  it.  Riggin  v.  Department  of  Health  and  Hu- 
man Services,  MSPB  Docket  No.  PH075280 10273 
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(May  4,  1981).  Appellant's  petition  for  review  did  not 
raise  any  factual  errors  made  by  the  presiding  official 
in  connection  with  the  second  contention.  Smith  v. 
Department  of  the  Interior,  MSPB  Order  No. 
DA075209173  (May  6,  1981). 

The  other  issues  raised  by  the  appellant  in  his  peti- 
tion did  not  meet  the  criteria  set  forth  in  5 C.F.R. 
1201.115. 

Accordingly,  the  petition  for  review  was  denied. 


BARBARA  H.  PLASKETT  v.  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES  (Docket  No. 
AT531D19001) 

February  18,  1982 

4.125;  4.310;  9.110;  9.3113;  9.324;  9.325;  10.121; 

11.152 

Appellant  was  denied  a within-grade  increase  as  a 
result  of  the  determination  that  her  performance  was 
not  of  an  acceptable  level  of  competence  (ALOC). 
Appellant  timely  reguested  reconsideration  of  this  de- 
termination pursuant  to  5 U.S.C.  §5335(c)  and  5 
C.F.R.  §531. 407(d)  and  the  reconsideration  official 
sustained  the  negative  ALOC  determination. 

On  appeal,  the  presiding  official  found  that  the 
agency  committed  several  harmful  procedural  errors 
in  violation  of  5 U.S.C.  §7701  (c)(2)(A)  and  5 C.F.R. 
1201.56(b)(1)  which  prevented  appellant  from  making 
a bona  fide  defense  against  the  stated  reasons  for  the 
determination,  and  reversed  the  negative  ALOC.  de- 
termination. The  presiding  official  found  that  the 
agency's  refusal  to  furnish  appellant  with  a copy  of  the 
documentation  that  was  supplied  to  the  reconsidera- 
tion official  violated  5 C.F.R.  §531 .407(d)(4).  The  pre- 
siding official  also  found  that  the  reconsideration  offi- 
cial's refusal  to  permit  appellant  to  contest,  in  writing, 
the  information  contained  in  the  additional  documen- 
tation violated  5 C.F.R.  §531 ,407(d)(2)(iii).  The  pre- 
siding official  ruled  that  the  reconsideration  official's 
reliance  on  allegations  concerning  appellant  con- 
tained in  the  documentation  constituted  harmful  er- 
ror, since  the  allegations  involved  deficiencies  subse- 
guent  to  the  waiting  period  as  well  as  conduct -related 
matters  that  had  not  been  cited  as  a basis  for  the  origi- 
nal negative  ALOC  determination. 

The  presiding  official  also  found  that  appellant's 
within-grade  increase  was  withheld  as  reprisal  for  her 
disclosure  of  information  (whistleblowing)  and  pursu- 
ant to  the  test  enuciated  by  the  Board  in  The  Matter  of 
Robert  J.  Frazier,  1 MSPB  159  (1980)  and  constituted 


a prohibited  personnel  practice  in  violation  of  5 
U.S.C.  §2302(b)(8). 

Although  the  agency  admitted  that  it  had  provided 
additional  documentation  of  the  charges  against  ap- 
pellant to  the  reconsideration  official  without  furnish- 
ing appellant  with  a copy  or  granting  her  an  oppor- 
tunity to  contest  the  new  documentation,  it  argued 
that  transmittal  of  the  documents  for  rebuttal  would 
have  delayed  the  reconsideration  decision  by  an  un- 
reasonable amount  of  time  and  would  have  resulted  in 
a violation  of  5 C.F.R.  §531 . 407 (d)(2)(i) . The  agency 
also  claimed  that  it  did  not  have  to  provide  employees 
with  more  than  one  opportunity  to  contest  a negative 
determination. 

The  Board  found  the  agency's  interpretation  of 
OPM's  regulations  regarding  reconsideration  deci- 
sions without  merit.  The  regulation  cited  by  the  agen- 
cy does  not  control  the  timeliness  of  the  issuance  of  a 
reconsideration  decision;  in  fact,  none  of  OPM's 
regulations  mandate  that  a reconsideration  decision 
be  issued  within  60  days  of  the  negative  determina- 
tion. The  Board  found  that  5 C.F.R.  §531 .407(d)(iii) 
reguires  an  agency  to  provide  the  employee  with  an 
additional  opportunity  to  rebut  the  basis  for  a nega- 
tive determination  if  it  has  submitted  additional  docu- 
mentation of  the  charges  to  the  reconsideration  offi- 
cial. 

The  agency  also  argued  that  since  it  had  informed 
appellant  that  it  would  provide  her  with  the  additional 
documentation  if  she  decided  to  appeal  the  agency 
decision  to  the  Board,  it  had  complied  with  the  re- 
guirement  of  section  531 . 207(d)(2)(iii)  that  an  em- 
ployee have  the  opportunity  to  contest  a negative 
ALOC  determination.  The  agency's  interpretation  of 
this  regulation  was  also  erroneous.  The  purpose  of  re- 
guiring  that  employees  have  the  opportunity  to  chal- 
lenge the  basis  for  the  negative  determination  is  to 
provide  them  a chance  to  defend  themselves  before 
the  agency  reaches  a final  decision  and  to  enable  the 
agency  to  make  a decision  based  on  accurate  informa- 
tion. The  agency  failed  to  give  appellant  such  an  op- 
portunity. The  purpose  of  providing  the  employee  a 
right  to  appeal  the  reconsideration  decision  and  to 
obtain  a hearing  on  the  record  is  to  determine 
whether  the  agency's  action  was  proper  and  whether 
the  agency  action  should  be  reversed  in  order  to 
remedy  any  procedural  error,  not  to  provide  the 
agency  with  an  opportunity  to  cure  its  procedural  er- 
rors. Therefore,  the  Board  found  that  the  agency  vio- 
lated 5 C.F.R.  §531 .407(d)(4)  by  refusing  to  make  all 
documentation  concerning  the  negative  ALOC  deter- 
mination available  to  appellant  so  that  she  could  con- 
test the  determination  prior  to  the  reconsideration 
decision. 
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The  Board  agreed  with  the  presiding  official's  con- 
clusion that  it  was  probable  that  these  errors  had  a 
harmful  effect  on  the  outcome  before  the  agency  and 
that  the  agency  action  must  be  reversed. 

The  agency  contended  that  the  testimony  at  the 
hearing  failed  to  establish  appellant's  motives  for 
whistleblowing.  The  guestion  of  appellant's  motives 
was  not  significant  and  the  evidence  clearly  sup- 
ported causal  connection  between  appellant's  com- 
plaints and  the  actions  taken  against  her. 

The  Board  previously  determined  that  in  all  dual 
causation  cases  involving  allegations  of  discrimina- 
tion or  reprisal,  once  the  employee  has  established 
that  protected  conduct  was  a substantial  factor  in  the 
personnel  decision,  the  employer  must  be  given  an 
opportunity  to  prove  that  it  would  have  taken  the  same 
action  if  the  protected  conduct  had  not  occurred. 
Gerlach  v.  Federal  Trade  Commission , MSPB  Order 
No.  DC075280 10020  at  8-10  (December  15,  1981). 
The  presiding  official  did  not  determine  whether  ap- 
pellant's ALOC  would  have  been  denied,  absent  the 
retaliatory  motive.  The  record  before  the  Board  was 
insufficient  for  making  such  a determination.  How- 
ever, the  Board  did  not  find  it  necessary  to  rule  on  the 
agency's  challenge  to  the  presiding  official's  holding 
that  the  agency  committed  a prohibited  personnel  ac- 
tion in  violation  of  5 U.S.C.  2302(b)(8). 

Accordingly,  the  petition  for  review  was  granted 
and  the  initial  decision  was  affirmed  as  modified.  The 
agency  was  ordered  to  cancel  the  negative  ALOC  de- 
termination. 


WILLIAM  C.  TURNAGE  v.  DEPARTMENT  OF 
AGRICULTURE  (Docket  No.  DC531D8010018) 
February  1 , 1982 

4.220;  4.310;  6.900;  9.110;  9.320;  10.1322 

This  case  came  before  the  Board  on  an  agency  peti- 
tion for  review  of  an  initial  decision  which  reversed 
the  agency's  determination  to  withhold  appellant's 
within-grade  increase  in  pay.  5 C.F.R.  §531D. 

When  appellant  was  originally  due  a within-grade 
increase,  the  agency  did  not  make  a determination  of 
his  level  of  competence  because  it  took  action  to  re- 
move him  during  that  same  time  period.  The  removal 
action  was  later  cancelled.  The  agency  then  made  a 
determination  that  the  appellant  had  not  performed  at 
an  acceptable  level  of  competence  during  the  waiting 
period.  Since  the  agency  had  failed  to  issue  the  ap- 
pellant an  advance  warning  notice,  it  decided  that  it 


would  consider  the  appellant's  performance  during  a 
redetermination  period. 

The  appellant  appealed  the  agency's  determina- 
tion, and,  in  the  initial  decision  the  case  was  re- 
manded to  the  agency  to  correct  certain  procedural 
errors.  The  agency  made  a determination  that  the  ap- 
pellant's performance  during  the  redetermination  pe- 
riod was  not  at  an  acceptable  level  of  competence  to 
warrant  a within-grade  increase.  The  reconsideration 
official  upheld  the  determination,  and  the  presiding 
official  reversed  it  in  the  initial  decision,  finding 
harmful  error  in  the  agency's  consideration  of  per- 
formance outside  of  the  waiting  period. 

The  agency  contended  that  the  presiding  official's 
finding  of  harmful  error  “on  its  face"  constituted  an 
erroneous  interpretation  of  law  and  regulation.  5 
U.S.C.  §7701  (c)(2)(A)  and  5 C.F.R.  §1201 .56(c)(3). 

The  Board  noted  that  the  redetermination  period  set 
out  by  the  presiding  official  in  this  case  was  incorrect. 
The  waiting  periods  for  advancement  to  the  next  high- 
er rate  of  pay  within  a grade  are  fixed  by  law.  5 
U.S.C.  5335(a).  Regulations  of  the  Office  of  Person- 
nel Management  set  forth  the  procedures  which  must 
be  followed  in  determining  an  employee's  level  of 
competence  on  completion  of  the  waiting  period. 
They  provide,  inter  alia,  that  when  a determination 
which  has  been  delayed  is  finally  made,  it  is  to  be 
based  on  the  employee's  performance  during  the  pe- 
riod that  would  have  been  covered  had  it  been  timely 
made.  5 C.F.R.  531 .407(h)(  1 )( 1979).  The  Board, 
however,  did  not  vacate  the  presiding  official's  direc- 
tive, saying  that  to  do  so  at  this  late  stage  of  the  review 
would  serve  no  useful  purpose  since  the  parties  had 
not  objected  to  the  directive. 

The  agency  denied  appellant's  within-grade  in- 
crease, after  evaluating  his  performance  during  the 
redetermination  period,  for  two  reasons:  (1)  appel- 
lant's performance  in  calculating  retirement  benefits 
was  less  than  acceptable;  and  (2)  appellant  made  seri- 
ous errors  in  calculating  retirement  benefits  in  three 
specific  cases.  Appellant  claimed  that  two  of  the  three 
cases  considered  were  worked  on  in  a time  period  out- 
side of  the  redetermination  period. 

The  presiding  official  held  that  the  agency  had  con- 
sidered work  performed  at  the  end  of  the  redetermina- 
tion period  and  found  this  to  have  been  a procedural 
violation  of  5 C.F.R.  §531 ,407(c)(2)(iii).  Appellant 
did  not  show  how  he  was  harmed  by  this  error.  5 
C.F.R.  §1201 .56(b)(1).  Instead,  the  presiding  official 
found  the  error  to  be  per  se  harmful.  The  Board 
disagreed  with  this  analysis.  In  Parker  v.  Defense 
Logistics  Agency,  1 MSPB  489  (1980),  the  Board  held 
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that  unless  appellant  were  to  show  that  it  was  likely 
that  the  error  would  have  affected  the  result  of  the 
agency's  determination,  the  error  would  not  be  con- 
sidered prejudicial  to  appellant's  rights.  The  Board 
found  that  the  agency  determination  would  not  have 
been  any  different  in  the  absence  of  the  alleged  error. 
See  also  Stockton  v.  Department  of  Transportation, 
MSPB  Order  No.  DC531D09007,  (June  8,  1981). 

The  Board  reversed  the  presiding  official's  finding 
on  this  issue,  and  sustained  the  agency's  denial  of  the 
appellant's  within-grade  increase  in  pay. 

PERFORMANCE 

GILBERT  M.  HORN  v.  UNITED  STATES  POSTAL 
SERVICE  (Docket  No.  DA075281 10061) 

February  26,  1982 

1.367;  1.410;  4.120;  4.125;  10.133;  14.700 

Appellant  was  removed  from  his  position  following 
a fight  with  a co-worker.  The  presiding  official  con- 
cluded that  the  agency  had  proven,  by  a preponder- 
ance of  the  evidence,  the  facts  alleged  in  support  of  its 
removal  action. 

Although  the  testimony  of  the  appellant  and  several 
witnesses  was  in  conflict  regarding  the  actual  occur- 
rence, the  presiding  official  carefully  assessed  the 
relative  credibility  of  that  testimony  as  he  perceived 
it.  While  the  Board,  in  reviewing  an  initial  decision, 
may  substitute  its  own  findings  of  fact  for  those  of  the 
presiding  official,  it  will  give  due  deference  to  deter- 
minations of  the  presiding  official  which  are  based 
primarily  on  credibility  assessments  in  the  absence  of 
appellant's  identification  of  any  error  or  inherent  im- 
probability in  the  reasoning  behind  those  assess- 
ments. Weaver  v.  Department  of  the  Navy,  2 MSPB 
297  (1980).  The  Board  found  no  basis  for  guestioning 
the  presiding  official's  credibility  assessments  in  this 
case. 

The  scope  of  the  Board's  review  of  an  agency's  se- 
lection of  a penalty  was  discussed  in  Douglas  v.  Veter- 
ans Administration , MSPB  Order  No.  AT075299006 
(April  10,  1981).  The  Board  held  that  an  agency 
should  strike  a "responsible  balance  within  the  limits 
of  reasonableness"  by  choosing  a penalty  after  weigh- 
ing certain  relevant  factors.  The  factors  most  relevant 
in  this  case  were:  ( 1 ) the  nature  and  seriousness  of  the 
offense  and  its  relation  to  the  employee's  duties,  posi- 
tion, and  responsibilities;  (2)  the  employee's  past  dis- 
ciplinary and  work  records  including  length  of  ser- 
vice; and  (3)  mitigating  circumstances  surrounding 


the  offense  such  as  unusual  job  tensions,  harassment, 
or  bad  faith,  malice  or  provocation  on  the  part  of 
others  involved  in  the  matter. 

Significant  to  the  assessment  of  an  appropriate 
penalty  in  this  situation  are  the  unusual  tensions, 
harassment,  bad  faith,  malice  and  provocation  cre- 
ated and  displayed  by  appellant's  co-worker,  who  had 
a reputation  for  violent  and  dangerous  propensities. 
Under  the  circumstances  contained  in  the  record,  the 
Board  did  not  believe  that  "rehabilitation"  was  re- 
guired,  as  there  was  no  reason  to  believe  that  appel- 
lant's unprecedented  action  would  recur. 

Accordingly,  in  light  of  the  specific  circumstances 
surrounding  the  facts,  the  Board  ordered  the  agency 
to  cancel  the  removal  action  against  appellant  and  to 
substitute  a 30-day  suspension  in  its  place. 


JOHN  P.  PARTON  v.  FEDERAL  COMMUNICATIONS 
COMMISSION  (Docket  No.  DE075280 10070) 

February  22,  1982 

1.340;  1.346;  1.410;  9.130;  10.144;  14.700 

This  case  was  before  the  Board  upon  the  Office  of 
Personnel  Management's  (OPM)  Motion  for  Recon- 
sideration. In  its  final  decision  the  Board  held  that  ap- 
pellant's performance  deficiencies  were  insufficient  to 
support  the  penalty  of  removal  and  that  the  agency 
penalty  should  be  reduced  to  a 30-day  suspension. 

In  its  petition,  OPM  argued  that  the  agency-im- 
posed penalty  of  removal  was  reasonable  under  Doug- 
las v.  Veterans  Administration  MSPB  Order  No. 
AT075299006  (April  10,  1981).  OPM  contended  that 
appellant's  high  rate  of  misgrading  was  far  in  excess 
of  any  reasonable  level  that  might  call  for  a lesser 
penalty  and  that  appellant's  offense  was  especially 
egregious  in  that  it  was  a direct  miscarriage  of  his  pri- 
mary job  responsibility. 

The  Board  re-examined  the  record  and  agreed  with 
OPM's  contention  that  the  evidence  established  that 
removal  was  a reasonably  appropriate  penalty.  Ap- 
pellant admitted  that  he  had  intentionally  upgraded 
two  examinations.  Although  he  denied  upgrading  any 
others,  the  evidence  indicated  that  deliberativeness 
may  have  been  involved  at  other  times.  All  of  appel- 
lant's misgradings  were  from  a failing  to  a passing 
score  and  never  the  reverse.  In  addition,  the  simple 
nature  of  the  grading  task  pointed  to  a conclusion  that 
more  than  carelessness  was  involved. 

While  the  agency  failed  to  give  appellant  adequate 
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notice  to  improve  his  conduct,  the  evidence  showing 
that  appellant  intentionally  upgraded  exams  obviates 
the  need  for  such  a notice  period.  There  is  no  need  to 
provide  an  employee  with  the  opportunity  to  improve 
his  performance  where  his  high  error  rate  had  been 
willful. 

Accordingly,  OPM's  Motion  for  Reconsideration 
was  granted  and  the  Board's  previous  ruling  that  ap- 
pellant's removal  was  not  an  appropriate  penalty  for 
his  unacceptable  performance  was  reversed. 


JOHN  J.  PATERMASTER  v.  INTER-AMERICAN 
FOUNDATION  (Docket  No.  DC075280 10033) 
February  23,  1982 

1.366;  1.410;  4.120;  9.130;  9.310;  9.311;  9.3111; 
14.700 

Appellant  was  removed  from  his  position  because  of 
an  unsatisfactory  performance  evaluation.  The  pre- 
siding official  upheld  the  agency  action,  finding  that 
the  agency  had  supported  its  specifications  by  a pre- 
ponderance of  evidence. 

The  Board  found  that  the  agency's  assertion  that 
appellant's  performance  with  regard  to  the  delegation 
of  authority  question  was  unsatisfactory  and  sup- 
ported the  agency's  contention  that  his  performance 
was  unsatisfactory.  The  Board  found  that  only  one  of 
the  four  specifications  alleged  by  the  agency  was  sus- 
tained. Therefore,  it  reviewed  the  record  to  determine 
whether  the  penalty  of  removal  exceeded  the  maxi- 
mum reasonable  penalty  for  the  sustained  offense. 
See  Davis  v.  Department  of  the  Treasury,  Docket  No. 
NY075209675  (October  2,  1981).  The  purpose  of  the 
Board's  review  of  the  penalty  was  to  assure  that  the 
agency  conscientiously  considered  the  relevant 
factors  and,  in  choosing  a penalty,  struck  a responsi- 
ble balance  within  the  limits  of  reasonableness.  Id.  at 
34;  Snipes  v.  U.S.  Postal  Service,  Docket  No. 
AT075209206  at  2-3  (May  1,  1981).  The  factors  the 
Board  considered  pertinent  to  this  case  were:  the  em- 
ployee's past  work  record;  length  of  service;  mitigat- 
ing circumstances  surrounding  the  offense  such  as 
unusual  job  tensions,  harassment,  bad  faith,  malice  or 
provocation  by  others;  and  the  adequacy  and  efficacy 
of  alternative  sanctions. 

Although  the  Board  recognized  that  appellant's 
failure  to  maintain  harmonious  relationships  with 
other  agency  employees  was  a significant  problem,  it 
noted  that  the  agency  had  also  failed  to  formulate  or 
implement  procedures  whereby  other  employees  of 
the  agency  would  be  apprised  of  the  nature  of  the 


audit  function  of  appellant's  position.  The  Board 
further  noted  that  appellant's  supervisor  failed  to  at- 
tempt to  help  appellant  formulate  new  and  different 
standards  to  make  the  role  of  auditor  more  flexible 
and  yet  still  independent  and  professionally  ade- 
quate. Under  these  circumstances,  the  Board  found 
the  penalty  of  removal  unreasonably  harsh.  The 
Board  concluded  that  the  maximum  penalty  for  the 
sustained  specification  would  be  a suspension  of  60 
days. 

Accordingly,  the  initial  decision  was  reversed  and 
the  agency  was  ordered  to  cancel  the  removal  action 
and  substitute  in  its  place  a 60  day  suspension. 


DONALD  O.  VAN  GILDER  v.  DEPARTMENT  OF  THE 
AIR  FORCE  (Docket  No.  DE075280 10082) 

February  22,  1982 

1.410; 1.420;  9.130; 9.310;  10.1322;  14.000000 

In  this  case,  the  agency  appealed  the  presiding  offi- 
cial's decision  reversing  the  appellant's  removal  be- 
cause of  unsatisfactory  performance.  The  agency  con- 
tended that  the  presiding  official  erred  in  finding  that 
the  penalty  of  removal  was  too  harsh.  The  presiding 
official  reversed  the  agency  action  on  the  basis  that 
the  agency  failed  to  prove  that  the  appellant's  re- 
moval would  promote  the  efficiency  of  the  service.  5 
U.S.C.  Chapter  75.  The  presiding  official  found  that, 
under  an  agency  regulation,  appellant  had  assign- 
ment rights  to  a position  at  his  retained  grade  level, 
and  he  was  qualified  for  reassignment  to  a vacant 
position  at  that  grade  level  in  lieu  of  removal.  The 
presiding  official  also  noted  that  the  agency  had 
failed  to  provide  him  with  copies  of  the  regulations. 

Since  it  was  part  of  the  agency's  burden  to  prove 
that  its  action  properly  granted  appellant's  substan- 
tive rights,  the  agency's  failure  to  introduce  the  regu- 
lations into  evidence  was  correctly  charged  against 
the  agency  in  assessing  the  weight  of  the  evidence. 
Parsons  v.  Department  of  the  Air  Force,  MSPB  Order 
No.  DA07528010170  (June  11,  1981).  Although  the 
pertinent  agency  regulations  relied  upon  by  the  pre- 
siding official  were  not  introduced  into  evidence,  the 
Board's  review  of  the  record  indicated  that  the  presid- 
ing official's  finding  of  entitlement  despite  appellant's 
poor  performance  was  erroneous.  Had  it  not  been  for 
appellant's  performance,  which  necessitated  discipli- 
nary action,  he  would  have  been  entitled,  as  a result 
of  his  reduction-in-force  downgrading,  to  assignment 
rights  to  any  position  for  which  he  was  qualified  at  his 
retained  grade  level.  However,  the  agency  regula- 
tions provided  for  an  exception  to  the  assignment 
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rights  entitlement  where  an  employee's  performance 
or  conduct  is  shown  to  be  unsatisfactory. 

In  determining  the  appropriateness  if  an  agency 
penalty  of  removal  for  unsatisfactory  performance, 
the  Board  had  to  consider  whether  "the  nature  of  [ap- 
pellant's] deficient  performance"  could  adversely  af- 
fect his  performance  in  a different  position.  Hatler  v. 
Department  of  the  Air  Force,  MSPB  Order  No. 
DA04328090007ADD  at  4 (June  15,  1981).  In  Hatler 
the  agency  had  demoted  the  appellant  from  her 
supervisory  position  of  Administrative  Officer,  GS-9, 
to  Payroll  Clerk,  GS-5,  based  upon  unsatisfactory 
performance.  Although  the  record  demonstrated  that 
appellant  was  unable  to  function  as  a supervisor,  it 
failed  to  establish  that  she  was  unable  to  perform  ade- 
quately in  a non-supervisory  position  higher  than  that 
to  which  the  agency  had  demoted  her.  The  Board  re- 
manded the  case  to  the  regional  office  to  consider 
whether  appellant  could  perform  in  a non-supervisory 
position  above  the  GS-5  level. 

In  this  case,  the  record  showed  that  appellant  failed 
to  exert  sufficient  effort  to  learn  what  was  necessary  in 
order  to  perform  his  new  duties  in  a satisfactory  man- 
ner. Since  the  agency  could  reasonably  have  ex- 
pected that  appellant's  attitude  would  not  change 
were  he  to  be  demoted  to  another  position,  the  Board 
found  that  the  agency's  application  of  the  penalty  of 
removal  was  reasonable  and  did  promote  the  efficien- 
cy of  the  service.  Hersh field  v.  Department  of  the 
Navy,  MSPB  Order  No.  DC07528010108  at  3 (April 
23,  1981). 

Therefore,  the  Board  reversed  the  presiding  of- 
ficial's finding  that  appellant's  removal  would  not  pro- 
mote the  efficiency  of  the  service  and  affirmed  the  re- 
moval of  the  appellant. 

REDUCTIONS  IN  FORCE 

JIMMY  F.  DAVIS  v.  TENNESSEE  VALLEY  AUTHORI- 
TY (Docket  No.  AT035181 10064) 

February  19, 1982 

4.000000;  4.120;  4.200;  6.124;  6.1241;  10.133;  12.510 

This  case  was  before  the  Board  upon  a petition  for 
review  of  an  initial  decision  affirming  a reduction-in- 
force action  which  abolished  appellant's  position  due 
to  lack  of  work. 

Appellant's  first  contention  was  that  the  presiding 
official  failed  to  determine  whether  or  not  the  reduc- 
tion-in-force (RIF)  was  required  "within  the  meaning 


of  5 C.F.R.  §351 .201(a)."  The  scope  of  the  Board's  re- 
view of  such  actions  encompasses  only  their  permissi- 
bility, under  applicable  statutes  and  regulations,  and 
not  their  necessity  in  light  of  management  considera- 
tions. This  determination  is  left  to  the  discretion  of  the 
agency  and  is  not  subject  to  review  by  the  Board. 
Griffin  v.  Department  of  Agriculture , 2 MSPB  335 
(1980). 

In  his  second  argument,  appellant  alleged  error, 
and  disagreed  with  the  presiding  official's  findings 
that  the  agency  met  its  burden  of  proving  that  the  RIF 
was  invoked  for  proper  reasons.  The  allegation  was 
unsupported  by  citations  to  the  record  or  further  dis- 
cussion. Such  contentions  have  been  held  not  to  war- 
rant a complete  review  of  the  record  and  not  to  invoke 
the  Board's  review  authority.  See  Jones  v.  Veterans 
Administration , 3 MSPB  182,  (1981);  Bose  v.  Depart- 
ment of  the  Navy , 3 MSPB  500  (1981). 

Appellant  next  asserted  that  the  presiding  official 
erroneously  found  that  there  was  insufficient  evidence 
of  racial  discrimination  in  the  RIF  action  in  that  the 
presiding  official  limited  appellant's  proof  on  the  is- 
sue of  whether  or  not  his  classification  as  a grade  M-4 
employee  was  the  product  of  such  discrimination. 
This  assertion  confused  two  separate  actions.  The 
classification  of  positions  and  the  promotion  of  em- 
ployees within  classification  systems  is  not  a matter  for 
Board  appellate  review.  5 U.S.C.  §7512;  Atwell  v. 
Department  of  the  Army,  3 MSPB  8 (1981);  Hum- 
phries v.  Veterans  Administration , 3 MSPB  80  (1981). 
Therefore,  the  presiding  official's  limitation  of  proof 
on  these  issues  was  not  erroneous.  Similarly,  the  ap- 
pellant's fourth  contention  that  the  agency  failed  to  re- 
but his  allegations  of  racial  discrimination  in  his  posi- 
tion classification  was  not  germane  to  his  appeal  of  the 
RIF  action. 

The  fifth  argument  was  that  the  presiding  official  er- 
roneously held  that  the  appellant  failed  to  introduce 
any  evidence  or  testimony  in  support  of  his  allegation 
that  no  consideration  was  given  to  his  participation  in 
management  training  programs.  The  presiding  offi- 
cial referred  to  and  reviewed  appellant's  training  in 
relation  to  that  of  other  employees  whom  the  agency 
retained.  The  testimony  in  the  record  which  appellant 
cites  does  not  support  his  contention.  However,  the 
agency  may  consider  only  an  employee's  veteran  pre- 
ference and  tenure  of  employment  in  determining  his 
retention  standing.  See  5 C.F.R.  §351.501.  Therefore, 
this  issue  was  not  relevant  to  the  merits  of  the  RIF. 
Similarly,  appellant's  sixth  contention  that  the  RIF 
was  carried  out  without  reference  to  the  agency's  af- 
firmative action  program  was  irrelevant  to  the  pro- 
priety of  the  RIF.  The  agency  could  not  properly  con- 
sider that  factor  in  making  its  RIF  decision. 
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Appellant's  final  proposed  basis  for  review  was  the 
fact  that,  after  the  hearing  in  this  case,  the  agency 
hired  a white  employee  as  an  assistant  electrical 
superintendent.  This  unsupported  contention,  with 
out  more,  could  not  form  the  basis  for  a complete  re- 
view of  the  record  or  for  a determination  that  the  RIF 
action  against  appellant  was  improper. 

Therefore,  the  Board,  having  fully  considered  ap- 
pellant's petition  for  review,  and  finding  that  it  did  not 
meet  the  criteria  for  review  set  forth  at  5 C.F.R. 
§1201.115,  denied  the  petition. 


CHARLES  E.  GALLEGOS  v.  DEPARTMENT  OF  DE- 
FENSE (Docket  No.  DE035181 10071) 

Feburary  1 1 , 1982 

12.111;  12.114;  12.400;  12.500 

Appellant  was  demoted,  through  the  application  of 
reduction-in-force  (RIF)  procedures,  from  a 
GS-101-14  position  to  a GS-301-13  position.  The 
presiding  official  found  that  legitimate  management 
reasons  were  the  bases  for  the  RIF,  and  that  the  agen- 
cy had  correctly  applied  the  applicable  RIF  regula- 
tions to  appellant. 

Appellant  alleged,  among  other  things,  that  the 
presiding  official  erred  by  upholding  the  agency's  ac- 
tion in  granting  retreat  rights  to  appellant's  position  to 
another  employee  affected  by  the  RIF.  Appellant  was 
displaced  by  an  employee  who,  appellant  claimed, 
did  not  have  a right  of  "retreat"  to  his  position.  The 
agency  determined  that  the  other  employee  had  re- 
treat rights  to  appellant's  position  based  on  experi- 
ence with  another  agency.  The  Board  found  that  the 
presiding  official  erred  in  upholding  the  agency's 
determination  that  the  other  employee  had  a right  to 
"retreat"  to  appellant's  position. 

The  right  to  retreat  is  narrow  and  specific.  Accord- 
ing to  5 C.F.R.  §351 .703(2),  an  employee  may  retreat 
within  his  competitive  area  to  a position  occupied  by 
an  employee  ".  . . with  lower  retention  standing  in  a 
position  from  which  the  group  I or  II  employee  was 
promoted  or  an  essentially  identical  position  . . . ."In 
order  for  an  individual  to  exercise  the  right  of  retreat, 
the  employee  must  have  been  promoted  from  or 
through  the  position  to  which  such  a right  is  claimed 
or  through  a substantially  similar  position.  See 
Chedister  v.  United  States,  No.  320-76,  slip  op.  at  21 , 
27  (Ct.  Cl.  April  17,  1981);  MacDonald  v.  Environ- 
mental Protection  Agency , 1 MSPB  456  (1980);  Calla- 
han v.  Environmental  Protection  Agency , 3 MSPB  536 
(1981). 


The  Board  found  that  the  other  employee  was  not 
promoted  from  or  through  the  position  encumbered 
by  appellant.  In  light  of  the  above,  the  Board  con- 
cluded that  the  appellant  was  improperly  displaced 
by  the  other  employee  and  thus  the  appellant's  subse- 
quent downgrading  was  contrary  to  RIF  regulations. 

Accordingly,  the  initial  decision  was  reversed. 


REGULATION  REVIEW 

NATIONAL  TREASURY  EMPLOYEES  UNION  v. 
DONALD  DEVINE,  DIRECTOR,  OFFICE  OF  PER- 
SONNEL MANAGEMENT  (Docket  No.  HQ120500006) 
February  10,  1982 

1.100;  1.130;  6.900;  8.390;  10.230;  10.231; 

11.000000;  13.000000;  13.100;  13.110 

The  National  Treasury  Employees  Union  (NTEU) 
petitioned  the  Board  to  review  three  regulations 
promulgated  by  the  Office  of  Personnel  Management 
(OPM).  The  Board  conducted  a review  of  5 C.F.R. 
§752.401  (c)(9)  under  its  authority  to  review  regula- 
tions issued  by  OPM  and  found  that  regulation  to  be 
valid.  More  specifically,  the  Board  found  that  "place- 
ment of  an  employee  serving  on  a . . . seasonal  basis 
in  a nonduty,  nonpay  status  in  accordance  with  condi- 
tions established  at  the  time  of  employment"  is 
properly  excluded  by  5 C.F.R.  §752.401  (c)(9)  from 
the  adverse  action  procedures  of  5 U.S.C.  §7513.  The 
Board  found,  however,  that  the  petition  did  raise  a 
genuine  question  as  to  whether  OPM  had  exceeded  its 
statutory  authority  in  issuing  that  regulation  with  re- 
gard to  seasonal  employees.  The  Board  also  noted 
that  the  record  disclosed  no  statutory  or  regulatory 
definition  of  a "seasonal  employee."  Only  OPM's  Fed- 
eral Personnel  Manual  (FPM)  offered  an  official 
definition,  albeit  vague,  describing  a "seasonal  em- 
ployee" as  "one  who  works  on  an  annual  recurring  or 
on-call  basis  and  for  less  than  2,080  hours  per  year." 
FPM  Supp.  296-33,  Ch.  §15-2(e)  (April  30,  1981).  In 
response  to  NTEU's  written  interrogatories,  OPM  as- 
serted that  seasonal  employees  are  usually  "em- 
ployees" as  defined  at  5 U.S.C.  §751 1(a)(1)  to  whom 
adverse  action  procedures  apply.  OPM  contended, 
however,  that  seasonal  employees  accept  something 
less  than  full-time  employment  at  the  time  of  their  ap- 
pointment, and  that  seasonal  lay-offs  in  accordance 
with  the  terms  of  their  appointment  do  not  constitute 
adverse  actions  under  5 U.S.C.  §7513. 

OPM  stated  further  that,  since  the  nature  of  sea- 
sonal employees'  appointments  depends  upon  the 
workload  situations  of  the  individual  hiring  agencies, 
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the  only  common  denominator  has  been  that  they  do 
not  work  year-round.  Although  many  seasonal  em- 
ployees are  appointed  for  fixed  tours  of  duty,  the  tours 
of  most  seasonals  are  specifically  conditioned  "as 
needed,"  “as  weather  permits,"  or  "at  the  discretion 
of  the  employer."  In  addition,  OPM  asserted,  from  the 
agencies'  point  of  view,  the  advantages  of  permanent 
seasonal  employment  as  opposed  to  temporary  em- 
ployment include  a stable,  productive  workforce,  with 
resultant  financial  and  time  savings  in  recruitment 
and  training. 

Under  5 U.S.C.  § 1 20 1(e)(2)(A),  the  Board  shall  de- 
clare a regulation  invalid  on  its  face  if  it  determines 
that  the  terms  of  the  regulation,  if  implemented  by  an 
agency,  would  reguire  an  employee  to  commit  a pro- 
hibited personnel  practice.  The  Board  found  that  the 
only  prohibited  personnel  practice  pertinent  to  5 
C.F.R.  §752. 401(c)(9)  is  the  taking  of  a personnel  ac- 
tion in  violation  of  a law,  rule  or  regulation  which  im- 
plements or  directly  concerns  a merit  system  princi- 
ple. See  5 U.S.C.  §2302(b)(l  1);  Wells  v.  Harris,  1 
MSPB  199,  204  (1979).  Compare  5 U.S.C. 

§2302(b)(  1 )— (b)(  10).  The  determinative  issue  in  this 
case  was  whether  5 C.F.R.  §752. 401(c)(9)  reguired 
the  violation  of  adverse  action  procedures  of  5 U.S.C. 
§7513  by  erroneously  exempting  from  those  pro- 
cedures the  placement  of  seasonal  employees  in  a 
nonduty,  nonpay  status  in  accordance  with  conditions 
established  at  the  time  of  employment.  The  adverse 
action  most  akin  to  the  layoff  of  a seasonal  employee  is 
a “furlough,"  which  is  defined  at  5 U.S.C.  §751 1(a)(5) 
as  "the  placing  of  an  employee  in  a temporary  status 
without  duties  and  pay  because  of  lack  of  work  or 
funds  or  other  nondisciplinary  reasons." 

In  challenging  the  validity  of  5 C.F.R. 
§752. 401(c)(9),  NTEU  argued  that  the  plain  meaning 
of  the  definition  of  "furlough"  includes  placing  sea- 
sonal employees  in  a nonduty,  nonpay  status  in  ac- 
cordance with  the  terms  of  appointment  because  of 
lack  of  work.  In  response,  OPM  countered  that  the 
legislative  history  of  5 U.S.C.  §7511  et  seq. , shows 
Congressional  intent  to  incorporate  the  definition  of 
"furlough"  that  was  in  earlier  law.  The  FPM  provided 
for  a substantially  identical  definition  of  “furlough," 
but  specified  that  placing  a seasonal  employee  in  a 
nonduty,  nonpay  status  in  accordance  with  conditions 
of  employment  was  not  a "furlough." 

As  held  in  United  States  v.  American  Trucking  As- 
sociation,  310  U.S.  534,  543-44  (1940),  "when  aid  to 
construction  of  the  meaning  of  words,  as  used  in  the 
statute,  is  available,  there  certainly  can  be  no  'rule  of 
law'  which  forbids  its  use,  however  clear  the  words 
appear  on  'superficial  examination.'  " See  also  Boston 
Sand  & Gravel  Co.  v.  United  States,  278  U.S.  41,  48 


(1928).  Moreover,  where  the  plain  meaning  of  statu- 
tory language  leads  to  results  that  are  unreasonable  in 
light  of  the  policy  of  the  legislation  as  a whole,  courts 
follow  the  purpose  rather  than  the  literal  words.  Percy 
v.  Commerce  Loan  Co.,  383  U.S.  392,  400(1966). 

The  fundamental  policy  of  the  Civil  Service  Reform 
Act  of  1978,  Pub.  L.  No.  95-454,  92  Stat.  1223,  is  set 
forth  in  the  merit  system  principles  for  implementa- 
tion of  Federal  personnel  management  at  5 U.S.C. 
§230 1(b)(1)— (b)(9).  One  of  these  principles  mandates 
that  "the  Federal  work  force  ...  be  used  efficiently 
and  effectively."  5 U.S.C.  §2301  (b)(5).  The  Board 
noted  that  seasonal  employment  furthers  this  princi- 
ple by  permitting  agencies  to  hire  employees  for  peri- 
ods of  increased  workload  and  enabling  them  to  cope 
with  such  workload  without  hiring  full-time  employees 
for  whom  there  may  be  insufficient  work  on  a year- 
round  basis. 

The  Board  concluded  that  reguiring  agencies  to  ad- 
here to  adverse  action  procedures  under  5 U.S.C. 
§7513  in  laying  off  seasonal  workers  in  keeping  with 
the  terms  of  their  employment,  most  especially  the 
30-day  advance  notice  provision,  would  be  unrea- 
sonable because  it  would  frustrate  the  desired  flexi- 
bility of  this  effective  and  efficient  employment  con- 
cept. 

NTEU  contended  that  if  the  FPM  exception  of  sea- 
sonal employees  from  the  definition  of  "furlough" 
were  intended  by  Congress  to  be  included  in  the  Re- 
form Act,  it  would  have  been  listed  among  the  excep- 
tions of  5 U.S.C.  §751 2(A)— ‘(E) , and  that  Congress  in- 
tended to  extend  adverse  action  protections  to  all 
competitive  service  employees.  The  Board  found  that 
these  arguments  overlooked  the  significant  distinction 
that  5 U.S.C.  §75 12(A)— (E)  lists  personnel  actions 
which  may  otherwise  technically  gualify  as  adverse 
actions.  However,  placing  a seasonal  employee  in  a 
nonpay,  nonduty  status  in  accordance  with  the  terms 
of  his  appointment  is  no  more  an  adverse  action  “fur- 
lough" than  the  expiration  of  a temporary 
appointment  is  a "removal"  or  the  termination  of  a 
temporary  promotion  a "reduction  in  grade  or  pay." 
See  Berger  v.  Department  of  Commerce,  3 MSPB  297 ; 
Winn  v.  Department  of  the  Treasury,  Docket  No. 
SF07528010150  (July  15,  1981).  The  Board  concluded 
that  as  under  pre-existing  civil  service  policy,  Con- 
gress intended  that  the  placement  of  a seasonal  em- 
ployee in  a nonduty,  nonpay  status  in  accordance 
with  the  terms  of  his  appointment  shall  not  be  deemed 
as  adverse  action  "furlough"  under  5 U.S.C. 
§751 1(a)(5). 

NTEU  additionally  asserted  that  if  Congress  had  in- 
tended to  grant  OPM  the  authority  to  exclude  sea- 
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sonal  employees  from  coverage  by  chapter  75  of  title 
5,  it  would  have  granted  that  authority  expressly,  as  it 
did  in  other  chapters.  This  argument  again  failed  to 
discern  that  seasonal  employees  are  not  excepted 
from  chapter  75  coverage. 

In  further  support  of  the  validity  of  5 C.F.R. 
§752.401  (c)(9),  the  Board  noted  that  5 C.F.R. 
§752.401  (c)(9)  is  entitled  to  substantial  deference  be- 
cause it  represents  statutory  interpretation  by  the 
agency  charged  with  administration  of  the  statue. 
Moreover,  OPM's  predecessor,  the  Civil  Service 
Commission,  participated  in  developing  chapter  75, 
and  in  such  a case  the  administrative  agency's  inter- 
pretation of  the  statute  is  especially  persuasive. 

Accordingly,  having  found  5 C.F.R.  §752.401  (a)(9) 
to  be  valid  on  its  face,  the  Board  dismissed  this  regu- 
lation review. 


DISABILITY  RETIREMENT 

FREDERICK  WINSTED  v.  OFFICE  OF  PERSONNEL 
MANAGEMENT  (Docket  No.  CH831L8010139) 
February  19,  1982 

4.125;  15.130;  15.131;  15.13212;  15.1322 

Appellant's  request  for  disability  retirement  was  de- 
nied on  reconsideration  by  the  Office  of  Personnel 
Management  (OPM).  The  Board's  presiding  official 
upheld  that  decision,  finding  that  a preponderance  of 
the  medical  evidence  supported  the  OPM  determina- 
tion that  the  appellant  was  not  totally  unable  topper- 
form  his  duties  as  a city  carrier. 

The  presiding  official  considered  the  objective 
medical  evidence  only.  In  Chavez  v.  Office  of  Person- 
nel Management,  MSPB  Order  No.  DA831L09003  at 
29  (May  28,  1981),  the  board  said  that  it  would  consid- 
er in  disability  retirement  cases  "each  of  the  elements 
of  proof — objective  clinical  findings,  diagnoses  and 
expert  medical  opinions,  and  subjective  evidence  of 
pain  and  disability,  together  with  all  evidence  relat- 
ing to  the  effect  of  the  appellant's  condition  upon  his 
or  her  ability  to  perform  in  the  grade  or  class  of  posi- 
tion last  occupied."  Total  disability  is  determined  by 
the  employee's  ability  or  inability  to  perform  in  a use- 
ful and  efficient  manner.  Meighen  v.  Office  of  Person- 
nel Management,  MSPB  Order  No.  AT831L8010132 
(July  16,  1981).  "Furthermore,  failure  of  appellant's 
physician  to  determine  the  cause  of  [his]  medical  con- 
dition does  not  necessarily  render  [his]  disability 
claim  any  less  credible."  Id.  at  4. 


In  this  case,  the  record  showed  that  each  ot  the  doc- 
tors who  examined  the  appellant  concluded  that  he 
was  unable  to  perform  the  duties  of  his  position  even 
though  they  could  not  find  anything  organically 
wrong  with  him.  This  was  supported  by  appellant's 
uncontradicted  statements  that  his  condition  was  get- 
ting progressively  worse.  Additionally,  appellant's 
supervisor  noted  that  the  appellant  could  not  walk  for 
long  periods  of  time  without  stopping  to  rest;  had  trou- 
ble breathing  during  the  summer  and  winter  months; 
and  could  not  carry  his  route  on  hot  days. 

The  appellant  submitted  a report  from  a neurologist 
who  diagnosed  his  condition  and  stated  that  he  was 
unable  to  return  to  work.  The  appellant  also  tiled  a 
later  report  from  a psychiatrist  who,  along  with  the  di- 
rector of  the  occupational  health  clinic,  concluded 
that  the  appellant  was  100  per  cent  disabled. 

Under  all  of  the  circumstances,  the  Board  found 
that  the  preponderance  of  the  evidence  presented,  in- 
cluding the  medical  evidence,  appellant's  subjective 
evidence  of  pain  and  disability,  and  evidence  relating 
to  the  effect  of  appellant's  physical  condition  on  his 
ability  to  function  in  his  position,  established  that  the 
appellant  could  not  perform  useful  and  efficient  serv- 
ice in  the  position  he  last  occupied  and  that  he  was  to- 
tally disabled  within  the  meaning  of  5 U.S.C. 
§8331(6).  Chavez,  supra  and  Meigher , supra. 

Accordingly,  the  initial  decision  was  vacated  and 
OPM's  action  was  reversed. 


SPECIAL  COUNSEL 

SPECIAL  COUNSEL,  Petitioner  v.  ANNA  MARIE  FU- 
JIMOTO,  Respondent  (Docket  No.  HQ120681 10058) 
February  17,  1982 

1.120;  6.111;  10.210;  16.130;  16.131;  16.1311; 

16.253;  16.2532 

The  Board  had  before  it  the  Recommended  Deci- 
sion ot  the  Administrative  Law  Judge  (ALJ)  in  which 
he  found  that  respondent  knowingly  violated  the 
Hatch  Act  (5  U.S.C  §7324)  and  proposed  imposition 
of  a 60-day  suspension.  Respondent  had  tiled  a letter 
excepting  to  the  conclusion  that  she  violated  the  Act. 

Upon  consideration  of  the  record,  the  Board  adopt- 
ed the  findings  of  the  ALJ  and  the  recommended 
penalty.  It  was  clear  from  the  record  that  during  the 
Democratic  primary  for  the  State  House  of  Repre- 
sentatives, respondent,  a Federal  worker,  supported 
her  husband's  candidacy  by  campaigning. 
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Having  found  a violation  of  the  Hatch  Act,  the 
Board  was  required  by  5 U.S.C.  §7325  to  impose  a 
penalty  of  removal  unless  it  found  by  unanimous  vote 
that  the  violation  did  not  warrant  removal.  In  that 
event,  section  7325  permits  the  Board  to  impose  a 
penalty  of  no  less  than  30  days.  The  Special  Counsel 
considered  respondent's  political  activity  to  warrant 
less  than  removal,  but  more  than  the  minimum  of  30 
days. 

The  Board  agreed  that  removal  was  not  warranted. 
Respondent  was  not  indifferent  to  or  defiant  of  the  re- 
quirements of  the  Hatch  Act.  Respondent  was  not  the 
candidate  and  her  activities  were  not  extensive,  ag- 
gressive, or  notorious,  and  she  had  inquired  of  her 
personnel  office  for  an  understanding  of  the  prohibi- 
tions. However,  respondent  did  not  pursue  a full  ex- 
planation of  the  prohibitions  of  the  Act  as  they  would 
apply  to  her  particular  situation,  and  chose  to  risk  vio- 
lation of  the  law.  Thus,  the  Board  held  that  the  mini- 
mum penalty  was  not  appropriate.  The  Board  found 
that  the  appropriate  penalty  was  a 60-day  suspension, 
and  ordered  the  respondent  to  be  suspended  without 
pay  from  Federal  employment  for  60  days. 


SPECIAL  COUNSEL.  Petitioner  v.  SULLIVAN  D. 
HARRIS,  Respondent  (Docket  No.  HQ  120681 10060) 
February  16, 1982 

1.120;  6.111;  10.210;  14.600;  16.130;  16.131; 

16.1311;  16.253;  16.2532 

Respondent  was  charged  by  the  Special  Counsel 
with  violation  of  5 U.S.C.  §7324  (the  Hatch  Act).  Prior 
to  a hearing,  the  parties  moved  jointly  for  acceptance 


of  a settlment  agreement  by  which  a hearing  would  be 
foregone  and  respondent  would  accept  a 30-day  sus- 
pension without  pay.  The  Administrative  Law  Judge 
(ALJ)  proposed  acceptance  of  the  joint  stipulation  of 
facts  and  imposition  of  the  30-day  suspension  without 
pay. 

Respondent,  a postal  carrier,  registered  as  a candi- 
date in  the  primary  for  the  office  of  City  Councilman 
and  his  name  appeared  on  the  ballot.  Respondent  had 
sought  advice  from  his  supervisor  about  the  propriety 
of  running  for  public  office.  His  supervisor  advised 
him  a postal  worker  had  run  for  public  office  in  an- 
other city.  He  also  suggested  that  respondent  write 
the  Office  of  Special  Counsel  for  clarification.  Re- 
spondent never  wrote  the  Office  of  Special  Counsel 
because  he  misunderstood  his  supervisor. 

On  the  stipulated  facts  the  Board  found  that  remov- 
al was  not  warranted.  The  stipulated  facts  showed  no 
defiance  of  the  law.  They  showed  that  respondent 
tried  in  good  faith  to  learn  whether  the  activity  was 
prohibited  and  that  he  violated  the  law  unwittingly. 

Respondent,  who  was  represented  by  counsel, 
agreed  to  accept  a 30-day  suspension  without  pay  and 
to  forego  the  hearing  to  which  he  was  entitled  under  5 
U.S.C.  § 1207(a).  The  Special  Counsel  agreed  to  the 
settlement  in  the  interest  of  the  public.  The  Board 
found  that  the  minimum  permissible  penalty  was  ap- 
propriate based  on  the  stipulated  facts  and  that  the 
settlement  agreement  was  in  the  public  interest. 

Accordingly,  the  Board  granted  the  joint  motion  to 
accept  the  settlement  agreement  and  ordered  the  re- 
spondent to  be  suspended  from  his  Federal  employ- 
ment for  a period  of  30  days  without  pay. 


\ 
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OTHER  FEBRUARY  ISSUANCES 


THE  FOLLOWING  PETITIONS  FOR  REVIEW 
WERE  DENIED: 

ANDRACCHIO,  Eugene  v.  U.S.  Postal  Service 
(Docket  No.  PH075281 10478) 

ANTHAN,  Taso  v.  Department  of  Transportation,  Fed- 
eral Aviation  Administration  (Docket  No. 
SL07528 110034) 

AVERY,  Beatrice  A.  v.  Department  of  the  Air  Force 
(Docket  No.  DC075281 10540) 

BAILEY,  Marilyn  v.  Veterans  Administration  (Docket 
No.  PH07528 110079) 

BENNING,  George  H.,  Jr.  v.  Veterans  Administration 
(Docket  No.  CH075281 10342) 

BERANIA,  Simeon  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF083181 10328) 

BIELICH,  Nicholas  v.  Veterans  Administration  (Dock- 
et No.  PH075281 10387) 

BILKA,  Shirley  J.  v.  Department  of  the  Army  (Docket 
No.  PH07528 110166) 

BLUMER,  Daniel  K.  v.  Department  of  the  Army 
(Docket  No.  CH0752809021 1 ) 

BOURQUE,  Joseph  v.  Department  of  the  Air  Force 
(Docket  No.  DE075281 10150) 

BROWN,  Maynard  O.  v.  U.S.  Postal  Service  (Docket 
No.  BN075281 10123) 

BURNS,  Thomas  R.  v.  Department  of  the  Army  (Dock- 
et No.  DA34438 110433) 

CIECIEK,  William  A.  v.  Department  of  the  Army 
(Docket  No.  CH344381 10443) 

COLSTON,  Jon  v.  Department  of  the  Army  (Docket 
No.  CH07528090151) 

CONTE,  John  M.  v.  Department  of  the  Treasury 
(Docket  No.  SF075281 10238) 

CORNISH,  O'Rane  v.  Department  of  Commerce 
(Docket  No.  AT075281 10178) 

DANTE,  Michael  R.  v.  Internal  Revenue  Service 
(Docket  No.  PH075281 10068) 

DAVIS,  Viola  M.  v.  Office  of  Personnel  Management 
(Docket  No.  SL831L8090006) 

DEANE,  Ona  G.  v.  U.S.  Postal  Service  (Docket  No. 
SE075281 10142) 

FERGUSON,  Sterling  J.  v.  U.S.  Postal  Service  (Dock- 
et No.  SL344281 10176) 

FIKE,  Kenneth  W.  v.  Internal  Revenue  Service 
(Docket  No.  AT07528010316) 

FISCHER,  Manfred  K.  v.  Defense  Contract  Audit 
Agency  (Docket  No.  SF075281 10951) 

FISCHER,  Manfred  K.  v.  Defense  Contract  Audit 
Agency  (Docket  No.  SF531D81 10796) 

FULLER,  Eunice  v.  Department  of  the  Army  (Docket 
No.  PH07528090147) 


GENTRY,  Dianna  L.  v.  Department  of  the  Army 
(Docket  No.  DE075281 10203) 

GLUCK,  Sidney  v.  Office  of  Personnel  Management 
(Docket  No.  NY831L81 10211) 

GOETTMANN,  Eugene  v.  Department  of  the  Air 
Force  (Docket  No.  DA07528090256) 

GREEN,  Jerome  v.  U.S.  Postal  Service  (Docket  No. 
DA07528 110532) 

GRIMSTEAD,  Chester  v.  Department  of  the  Air  Force 
(Docket  No.  SF075281 10409) 

HASSELMAN,  Paul  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF831L81 10459) 

HIGGINS,  Rebecca  R.  v.  Department  of  the  Army 
(Docket  No.  AT075280 10357) 

HOLMES,  Peter  A.  v.  Department  of  the  Navy  (Docket 
No.  PH34438 110303) 

IDEMA,  Lawrence  D.  v.  Department  of  Transportation 
(Docket  No.  SF035181 10702) 

IVERY,  Louis  v.  Department  of  Justice  (Docket  No. 
DA075281 10487) 

JACKSON,  Dorothy  A.  v.  Department  of  the  Air  Force 
(Docket  No.  DE04328090003) 

JACKSON,  Ruby  B.  v.  Department  of  the  Army 
(Docket  No.  AT075281 10273) 

JARED,  Marvin  B.  v.  Department  of  Agriculture 
(Docket  No.  DA344381 10405) 

JUSTICE,  Ruthann  E.  v.  Department  of  the  Army 
(Docket  No.  PH07528090151 ) 

KERESTES,  Lucy  v.  Department  of  the  Army  (Docket 
No.  NY04327990002) 

KISTO,  Stanley  F.,  Jr.  v.  Department  of  the  Interior 
(Docket  No.  SF315H81 10715) 

LEISLER,  William  H.  v.  Department  of  the  Air  Force 
(Docket  No.  CH075281 10379) 

LUCAS,  George  R.  v.  Department  of  the  Air  Force 
(Docket  No.  DA07528090257) 

LUCENTE,  Alice  G.  v.  Internal  Revenue  Service 
(Docket  No.  NY075281 10231) 

MAGGARD,  Charles  E.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  SE831L81 10061) 
MANWARING,  James  v.  Veterans  Administration 
(Docket  No.  NY315H81 10394) 

MARLIN,  Frances  A.  v.  Small  Business  Administra- 
tion (Docket  No.  DC035 18090006) 

MARTINEZ,  Arnold  M.  v.  Department  of  the  Navy 
(Docket  No.  SF075281 10499) 

MARTINEZ,  Francisco  R.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  SF083181 10421 ) 

MEDINA,  Eleanor  A.  v.  U.S.  Postal  Service  (Docket 
No.  AT07528 110371) 

MEEHAN,  Charles  P.  v.  U.S.  Postal  Service  (Docket 
No.  DC075280901 15) 
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MEISTER,  Charles  J.  v.  Department  of  Labor  (Docket 
No.  NY34438 110347) 

MENCHAVEZ,  Escolastico  v.  Office  of  Personnel 
Management  (Docket  No.  SF08318010069) 
MORGAN,  John  W.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF831L81 10400) 

MORRIS,  Eugene  Michael  v.  Department  of  the  Army 
(Docket  No.  DC75258 100002) 

MORRIS,  Gene  H.  v.  U.S.  Postal  Service  (Docket  No. 
DE344381 10129) 

NATHANIEL,  Peter  S.  v.  U.S.  Postal  Service  (Docket 
No.  CH07528 110283) 

NEE,  John  P.  v.  General  Services  Administration 
(Docket  No.  BN315H81 10195) 

PEASLEY,  Ronald  B.  v.  Department  of  the  Interior 
(Docket  No.  SE300A81 10153) 

PICKENS,  James,  Jr.  v.  Defense  Supply  Agency 
(Docket  No.  AT075281 10623) 

RAYBURN,  Lonnie  v.  Department  of  the  Air  Force 
(Docket  No.  DA07528090258) 

READ,  Marilyn  K.  v.  Department  of  Commerce 
(Docket  No.  NY035381 10026) 

RHODES,  Geraldine  v.  Department  of  the  Treasury, 
Internal  Revenue  Service  (Docket  No. 
DA07528010130) 

RHODES,  Steven  M.  v.  U.S.  Consumer  Product  Safe- 
ty Commission  (Docket  No.  NY07528010124) 
RILLON,  Francisco  R.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF831L81 10434) 

ROBITAILLE,  Richard  E.  v.  Department  of  Transpor- 
tation, Federal  Aviation  Administration  (Docket 
No.  SE075281 10156) 

ROGERS,  Willie  v.  Department  of  the  Navy  (Docket 
No.  SF315H81 10505) 

SANDOVAL,  Alfred  V.  v.  Department  of  the  Air 
Force  (Docket  No.  DA075281 10444) 

SCHEER,  Donald  M.  v.  Department  of  the  Navy 
(Docket  No.  CH075281 10132) 

SIMMONS,  Brenda  J.  v.  Social  Security  Administra- 
tion (Docket  No.  PH07528010324) 

SLEATER,  Regina  v.  Department  of  Justice  (Docket 
No.  DC07528 110628) 

SMITH,  Claudie  G.  v.  Department  of  the  Air  Force 
(Docket  No.  DA07528090259) 

SMITH,  Francis  R.  v.  U.S.  Postal  Service  (Docket  No. 
CH07528 110377) 

SPOERNER,  Rita  M.  v.  Department  of  the  Air  Force 
(Docket  No.  SF075281 10924) 

STERN,  Gail  v.  Department  of  the  Army  (Docket  No. 
DC075281 10671) 

STREICH,  Linda  L.  v.  U.S.  Postal  Service  (Docket  No. 
CH035381 10349) 

TAVITAS,  Johnny  R.  v.  Department  of  the  Air  Force 
(Docket  No.  DA07528090134) 

THIBODEAUX,  Gerald  L.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  DA831L81 10067) 


TYLER,  Albert  L.  v.  Department  of  the  Interior,  Bu- 
reau of  Indian  Affairs  (Docket  No.  SF035181 10226) 
UTTERBACK,  William  v.  Department  of  Transporta- 
tion (Docket  No.  DA752B8 120285) 

WAGNER,  Dennis  A.  v.  Department  of  the  Army 
(Docket  No.  CH075281 10203) 

WALKER,  Eleanor  V.  v.  Department  of  Justice  (Dock- 
et No.  DC752810333) 

WALKER,  William  A.  v.  U.S.  Postal  Service  (Docket 
No.  AT07528090260) 

WALLACE,  Billie  H.  v.  Department  of  the  Air  Force 
(Docket  No.  DA07528090260) 

WALL,  Richard  v.  Department  of  Health  and  Human 
Services  (Docket  No.  SL075281 10093) 
WEINBERGER,  David  P.  v.  U.S.  Postal  Service 
(Docket  No.  AT344381 10719) 

WILLIAMS,  Marie  C.  v.  Veterans  Administration 
(Docket  No.  CH075281 10176) 

WOMACK,  Joe,  Jr.  v.  Veterans  Administration 
(Docket  No.  AT075281 10350) 

YAKUPZACK,  Elise  v.  Department  of  Agriculture 
(Docket  No.  DE315H81 10021) 

YGLECIAS,  Martha  J.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF831L81 10253) 

YOUNG,  Malline  v.  Office  of  Personnel  Management 
(Docket  No.  CH831L81 10344) 

YOUNG,  Sherrie  B.  v.  Department  of  the  Army 
(Docket  No.  PH075280 10378) 


THE  FOLLOWING  CASES  WERE  REMANDED  TO 
REGIONAL  OFFICES: 

BROADNAX,  Frank  v.  U.S.  Postal  Service  (Docket 
No.  SF07527990050) 

GOLDEN,  Ronald  L.  v.  Tennessee  Valley  Authority 
(Docket  No.  AT075281 10267) 

SCHULTZ,  Richard  v.  Consumer  Product  Safety 
Commission  (Docket  No.  SE075281 10082) 


IN  THE  FOLLOWING  CASES  THE  INITIAL 
DECISIONS  WERE  AFFIRMED  OR  AFFIRMED  AS 
MODIFIED: 

COFFEY,  James  H.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  AT831L81 10286) 

DUNNING,  Robert  S.  v.  National  Aeronautics  and 
Space  Administration  (Docket  No.  PH07528010013) 
FRANKLIN,  Jesse  J.  v.  Department  of  the  Navy  (Dock- 
et No.  SF07528090082) 

FRIEDMAN,  Jerome  (Betty)  v.  Office  of  Personnel 
Management  (Docket  No.  SF083181 10348) 
JOHNSON,  Alden  v.  Defense  Logistics  Agency 
(Docket  No.  DE07528090056) 

LESTER,  Grover  v.  Veterans  Administration  (Docket 
No.  SF07528010410) 

ORMEROD,  Marvin  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  CH831L81 10174) 
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SCHULTZ,  Harold  E.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  AT831L81 10142) 

SIMMONS,  Deloris  L.  v.  Department  of  the  Treasury, 
Internal  Revenue  Service  (Docket  No. 
AT07528090194) 

TWARDZIK,  Louis  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  CH083181 10021) 

VENSON,  Lemar  M.  v.  Department  of  the  Air  Force 
(Docket  No.  DA07528010279) 

WINNER,  James  R.  v.  Department  of  the  Air  Force 
(Docket  No.  DA07528090097) 


THE  FOLLOWING  PETITIONS  FOR  REVIEW 
WERE  DISMISSED: 

GIBBONS,  Jean  v.  Department  of  the  Army  (Docket 
No.  PH344381 10277) 

MAVRITTE,  Rose  v.  Office  of  Personnel  Management 
(Docket  No.  DC831L8010188) 


THE  FOLLOWING  APPEALS  WERE  DISMISSED: 

DEAL,  James  D.  v.  Office  of  Personnel  Management 
(Docket  No.  DC831L81 10440) 

PAONE,  George  A.  v.  Department  of  the  Army 
(Docket  No.  BN075280 10026) 

SUNDWALL,  Terry  J.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DA831L81 10175) 


IN  THE  FOLLOWING  CASE  THE  INITIAL 
DECISION  WAS  AFFIRMED  IN  PART  AND 
REVERSED  IN  PART: 

WILLIAMS,  Robert  V.  v.  Veterans  Administration 
(Docket  No.  SL075281 10065) 


IN  THE  FOLLOWING  CASE  THE  BOARD  DENIED 
A REQUEST  TO  REOPEN  A 1970  CIVIL  SERVICE 
COMMISSION  DECISION: 

HOWLEY,  Robert  W.  v.  Department  of  Housing  and 
Urban  Development  (Docket  No.  AR0831L820008) 


IN  THE  FOLLOWING  CASES  THE  INITIAL 
DECISIONS  WERE  REVERSED: 

ADAMS,  Hazel  M.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  PH831L81 10132) 

BROWN,  King  v.  Department  of  the  Air  Force  (Dock- 
et No.  DA075281 10169) 

BRYANT,  Rosie  E.  v.  Veterans  Administration  (Dock- 
et No.  AT075281 10185) 

DAVIS,  Ellis  W.  v.  Office  of  Personnel  Management 
(Docket  No.  AT831L81 10329) 

DUCKETT,  Jessie  E.  and  Yardley,  Johns  S.  v.  Tennes- 
see Valley  Authority  (Docket  No.  AT07528010325) 
JACKSON,  Robert  T.  v.  Defense  Logistics  Agency 
(Docket  No.  PH07528090079) 


IN  THE  FOLLOWING  CASE  THE  INITIAL 
DECISION  WAS  REVERSED  WITH  RESPECT  TO 
DISPARATE  TREATMENT  AND  AFFIRMED  IN  ALL 
OTHER  RESPECTS: 

KUHLMANN,  Helen  E.  v.  Department  of  Health  and 
Human  Services  (Docket  No.  SL075280 10027) 

THE  FOLLOWING  PETITION  FOR  REVIEW  WAS 
GRANTED: 

GREENWOOD,  Lee  A.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  BN831L81 10056) 

THE  FOLLOWING  INITIAL  DECISION  WAS 
VACATED: 

JOHNSON,  Billy  L.  v.  Department  of  the  Army  (Dock- 
et No.  DC035 180 10275) 

IN  THE  FOLLOWING  CASE  THE  INITIAL 
DECISION.  WITH  REGARD  TO  THE  ISSUE  OF 
EMERGENCY  SUSPENSION  WAS  VACATED: 

KIMBLE,  James  E.  v.  U.S.  Postal  Service  (Docket  No. 
DC07528090032) 

IN  THE  FOLLOWING  CASE  THE  BOARD  DENIED 
A REQUEST  TO  REOPEN: 

GRANT,  John  W.  v.  U.S.  Postal  Service  (Docket  No. 
RE752B7600496) 

IN  THE  FOLLOWING  CASE  THE  BOARD  DENIED 
A REQUEST  TO  ASSIGN  AN  ADMINISTRATIVE 
LAW  JUDGE: 

CARPENTER,  Cliff,  Jr.  v.  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (Docket  No.  SL07528210029) 

IN  THE  FOLLOWING  CASES  THE  BOARD 
SUSTAINED  APPELLANT'S  REMOVAL: 

BARNHILL,  Jack  v.  Department  of  Justice  (Docket  No. 
SF075281 10017) 

HENDRICKS,  Olen  T.  v.  Department  of  the  Interior 
(Docket  No.  SF07528090167) 

JOHNSON,  Michael  v.  Department  of  the  Air  Force 
(Docket  No.  DA07528090155) 

MCKOWEN,  Bruce  A.  v.  Defense  Logistics  Agency 
(Docket  No.  BN07528090066) 

MEEKS,  Lois  A.  v.  General  Services  Administration 
(Docket  No.  SL075281 10107) 

SPELMAN,  Karl  W.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SE083 180 10064) 

WALLS,  Gladys  v.  Defense  Contract  Audit  Agency 
(Docket  No.  SF043281 10333) 

IN  THE  FOLLOWING  CASE  A MOTION  BY  THE 
ASSOCIATE  GENERAL  COUNSEL  OF  THE 
NATIONAL  TREASURY  EMPLOYEES  UNION  WAS 
GRANTED: 

CIALEK,  Francis  E.  v.  Department  of  the  Treasury 
(Docket  No.  BN315H81 10178) 
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IN  THE  FOLLOWING  CASE  THE  MOTION  TO 
CONSOLIDATE  WAS  GRANTED: 

FORMER  COMMUNITY  SERVICES  ADMINISTRA- 
TION EMPLOYEES  v.  Department  of  Health  and 
Human  Services  (Docket  No.  HQ120081 10063) 

THE  FOLLOWING  CASES  INVOLVED  THE 
SPECIAL  COUNSEL: 

SPECIAL  COUNSEL  v.  Department  of  the  Army 
(Docket  No.  HQ120681 10017) 

SPECIAL  COUNSEL  v.  Department  of  Housing  and 
Urban  Development  (Docket  No.  HQ  120882 10001) 
SPECIAL  COUNSEL  v.  Department  of  Housing  and 
Development  (Docket  No.  HQ  120882 10004) 

THE  FOLLOWING  EXTENSIONS  OF  TIME  WERE 
GRANTED: 

DANTE,  Katherine  J.  v.  National  Science  Foundation 
(Docket  No.  DC035181 10773) 

HOBBY,  Ronald  E.  v.  Department  of  the  Treasury 
(Docket  No.  DC315H801021 1) 

KING,  Sadie  B.  v.  Department  of  Transportation, 
Maritime  Administration  (Docket  No. 
DC07528 110813) 

LETT,  James  E.  v.  Department  of  the  Army  (Docket 
No.  AT035181 10844) 

NUNEZ,  Raphael  v.  U.S.  Postal  Service  (Docket  No. 
CH075281 10474) 


PRESTON,  Terry  A.  v.  Department  of  the  Army 
(Docket  No.  SE075280 10061) 

RILEY,  Timothy  R.  v.  Department  of  Agriculture 
(Docket  No.  SF075281 1 1049) 

SKRAM,  Michael  v.  U.S.  Postal  Service  (Docket  No. 
SF075281 11232) 

TAYLOR,  Bessie  D.  v.  Department  of  Housing  and 
Urban  Development  (Docket  No.  DC043281 10801) 
THOMAS,  Lonnie  v.  Department  of  the  Treasury 
(Docket  No.  PH315H8210063) 


ERRATA  NOTICES  WERE  ISSUED  IN  THE 
FOLLOWING  CASES: 

GALLEGOS,  Charles  v.  Department  of  Defense 
(Docket  No.  DE035181 10071) 

GAMBLE,  Darlene  v.  Department  of  the  Army  (Dock- 
et No.  SF07528010327) 

GONZALEZ,  Antonio  V.  v.  Department  of  Transporta- 
tion (Docket  No.  NY07528210145) 

KOROWIN,  Dennis  M.  v.  Department  of  Justice 
(Docket  No.  AT07528010142) 

KUZMA,  Michael  J.  v.  Department  of  the  Navy  (Dock- 
et No.  PH07528210020) 

MEEHAN,  Charles  P.  v.  U.S.  Postal  Service  (Docket 
No.  DC075280901 15) 

NORDELL,  Karne  J.  v.  Department  of  Health  and  Hu- 
man Services  (Docket  No.  DC531D81 10556) 
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MARCH  CASES 


ADVERSE  ACTIONS 

ELWOOD  V.  ROSS  v.  DEPARTMENT  OF  COM- 
MERCE (Docket  No.  DC07528090 111) 

March  2,  1982 

1.120;  1.313;  1.400;  3.130;  1.131;  10.1322;  11.130; 

11.133;  14.000000 

Appellant  was  suspended  for  29  days  for  tardiness. 
The  suspension  was  recommended  by  the  agency  be- 
cause of  a recurring  history  of  tardiness.  The  appel- 
lant had  been  disciplined  four  times  previously  for  in- 
fractions. The  appellant  appealed  his  suspension  and 
the  presiding  official  sustained  the  suspension,  find- 
ing that  the  action  was  warranted  to  promote  the  effi- 
ciency of  the  service. 

In  this  petition  for  review,  appellant  asserted  the 
claim  that  he  was  treated  unfairly  by  the  agency.  The 
record  showed  that  the  appellant  was  legally  blind 
and  worked  a midnight  shift.  Appellant  stated  that  he 
must  depend  on  public  transportation  and  cited  trans- 
portation problems  as  a reason  for  his  tardiness. 

5 U.S.C.  §2302(b)(l)  provides  that  it  is  a prohibited 
personnel  practice  to  "discriminate  for  or  against  any 
employee  . . . (D)  on  the  basis  of  a handicapping  con- 
dition as  prohibited  under  section  501  of  the  Rehabili- 
tation Act  of  1973  (29  U.S.C.  §791 )."  As  defined  in  the 
regulations  of  the  Egual  Employment  Opportunity 
Commission,  a handicapped  person  includes  one  who 
"has  a physical  . . . impairment  which  substantially 
limits  one  or  more  of  such  person's  major  life  activi- 
ties. Major  life  activities  include  functions  such  as 
"seeing."  29  C.F.R.  §1613. 702(c).  A gualified  handi- 
capped person  means  "with  respect  to  employment,  a 
handicapped  person  who,  with  or  without  reasonable 
accommodation,  can  perform  the  essential  functions 
of  the  position  in  guestion  without  endangering  the 
health  and  safety  of  others  ..."  29  C.F.R. 

§1613. 702(f).  An  agency  is  required  to  make  reasona- 
ble accommodation  "to  the  known  physical  . . . lim- 
itations of  a qualified  handicapped  . . . employee  un- 
less the  agency  can  demonstrate  that  the  accommoda- 
tion would  impose  an  undue  hardship  on  the  opera- 
tion of  its  program."  29  C.F.R.  §1613. 704(a).  Reason- 
able accommodation  may  include  job  restructuring, 
or  part-time  or  modified  work  schedule.  29  C.F.R. 
§1613. 704(b). 

The  presiding  official  found  that  the  appellant  was  a 
qualified  handicapped  person  and  the  ageny  had 
made  reasonable  accommodation  to  his  limitations 


and  that  the  agency  had  no  further  obligations  to  the 
appellant.  The  Board  agreed  that  the  appellant  was  a 
qualified  handicapped  person.  However,  it  did  not 
concur  with  the  finding  that  the  agency  had  made  rea- 
sonable accommodation  to  that  handicapping  condi- 
tion. The  Board  felt  that  the  agency  could  have  modi- 
fied appellant's  work  schedule  by  permitting  him  to 
complete  his  shift  by  working  past  his  scheduled  quit- 
ting time  whenever  his  tardiness  was  caused  by  trans- 
portation difficulties;  by  granting  him  annual  leave  or 
leave  without  pay  if  there  was  a genuine  conflict  with 
a subsequent  shift;  or  by  changing  his  shift  to  a time 
compatible  with  appellant's  method  of  transportation. 

The  notice  of  proposed  removal  was  based  on  two 
specific  instances  and  a past  record  of  tardiness.  Ap- 
pellant stated  that  one  of  the  instances  was  due  to  the 
fact  that  he  overslept.  Because  this  instance  of  tardi- 
ness was  unrelated  to  appellant's  handicapping  con- 
dition, it  was  not  excusable  and  was  grounds  for  an 
adverse  action.  Nonetheless,  the  Board  could  not  sus- 
tain the  agency's  adverse  action  against  the  appellant 
because  the  handicap  discrimination,  which  was  re- 
flected in  one  of  the  two  charges  upon  which  the  ac- 
tion was  based,  constituted  a substantial  factor  in  the 
action  and  because  the  agency  had  not  established 
that  it  would  have  taken  the  same  action  if  the  appel- 
lant were  not  a handicapped  person.  5 U.S.C. 
7701(c)(2)(B);  See  Gerlach  v.  Federal  Trade  Com- 
mission Docket  No.  DC075280 10002  at  9-10  (Decem- 
ber 15,  1981). 

Therefore,  the  petition  for  review  was  granted,  the 
initial  decision  was  reversed  and  the  agency  was  or- 
dered to  cancel  the  29-day  suspension. 


JOHN  E.  WEBB  v.  UNITED  STATES  POSTAL  SERV- 
ICE (Docket  No.  SE075280 10037) 

March  18,  1982 

1.110;  1.120;  1.310;  1.311;  1.400;  1.410;  3.131;  4.120; 

4.210;  6.121;  6.1242;  6.410;  7.110;  10.115;  11.133; 

14.700 

Appellant  was  removed  from  his  position  on  a 
charge  of  excessive  absenteeism.  The  agency  alleged 
that  appellant  was  absent  without  leave  (AWOL)  dur- 
ing two  specific  periods  and  charged  with  leave  with- 
out pay  (LWOP)  during  another  specific  period  of 
time.  The  alleged  AWOL  periods  arose  as  a result  of 
the  agency's  rejection  of  appellant's  medical  certifica- 
tion of  the  reasons  for  the  absences. 
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Appellant  asserted  that  the  agency  had  improperly 
removed  him  and  refused  to  accept  medical  evidence 
establishing  that  he  was  suffering  from  a work-related 
injury  to  his  left  foot  which  prevented  him  from  report- 
ing for  duty.  Appellant  also  asserted  that  the  agency 
had  failed  to  reasonably  accommodate  his  physical 
handicapping  condition. 

The  presiding  official  found  that  the  agency  had 
failed  to  show  that  a preponderance  of  the  evidence 
supported  its  charge.  The  presiding  official  deter- 
mined that  the  agency  only  met  its  burden  of  proof 
that  appellant  was  AWOL  during  a period  of  the  first 
specified  AWOL  period  because  appellant's  physi- 
cian certified  that  he  was  capable  of  performing  light 
duty  and  appellant  was  aware  or  should  have  been 
aware  of  his  light  duty  status.  The  presiding  official 
also  found  that  appellant  had  established,  by  prepon- 
derance of  the  evidence,  his  affirmative  defense  that 
the  agency  action  was  based  upon  prohibited  handi- 
cap discrimination. 

The  agency,  in  its  petition  for  review,  contended 
that  the  presiding  official  erred  in  finding  that  appel- 
lant's removal  was  based  on  handicap  discrimination 
and  that  the  agency  did  not  understand  that  the  issue 
would  be  adjudicated  by  the  presiding  official.  The 
presiding  official  ascertained  at  the  hearing  that  ap- 
pellant had  filed  an  informal  complaint  of  handicap 
discrimination  with  the  agency  but  did  not  pursue  the 
matter  further  by  filing  a formal  complaint.  Therefore, 
the  presiding  official  ruled  that  the  Board  had  juris- 
diction over  the  issue  of  handicap  discrimination  in 
this  case  and  considered  the  issue  in  his  initial  deci- 
sion. See  Kelly  v.  U.S.  Postal  Service,  3 MSPB  461 
(1980);  Christo  v.  U.S.  Postal  Service,  3 MSPB  145 
(1980).  The  Board  found  that  the  presiding  official 
properly  considered  the  issue. 

The  Board  found  that  the  agency,  in  good  faith,  at- 
tempted unsuccessfully  to  accommodate  appellant's 
known  handicapping  condition  and  that  it  is  the  duty 
of  a gualified  handicapped  person  to  articulate,  to  the 
extent  possible,  further  accommodations  when  an 
agency  has  made  an  unsuccessful  good  faith  attempt 
to  accommodate  his  or  her  condition.  Ziemba  v.  De- 
partment of  the  Navy  Docket  No.  PH0752801034  at  4 
(June  23,  1981).  However,  appellant  failed,  as  he  was 
reguired,  to  articulate  such  further  possible  accom- 
modations as  he  believed  would  serve  to  render  him 
able  to  perform  the  essential  functions  of  his  position. 
Under  these  circumstances,  the  Board  found  that  the 
presiding  official  erred  in  determining  that  the  agen- 
cy's adverse  action  was  the  product  of  discrimination 
based  on  physical  handicap. 


The  presiding  official  found  that  the  agency's  grant 
of  LWOP  to  appellant  for  surgery  on  his  foot  and  re- 
cuperation, constituted  scheduled  approved  leave 
which  could  not  form  a basis  for  the  removal  action. 
The  Court  of  Appeals  for  the  District  of  Columbia  Cir- 
cuit has  held  that  a period  of  approved  absence  may 
not  be  considered  along  with  a period  of  unapproved 
absence  as  a basis  for  a removal  action.  See  Bond  v. 
Vance,  327  F.2d  901  (D.C.  Cir.  1964).  The  Board  also 
held,  in  a case  arising  prior  to  the  Civil  Service  Re- 
form Act  of  1978,  that  a removal  action  for  unsatisfac- 
tory attendance  where  all  of  the  absences  are  under 
approved  leave  cannot  constitute  a valid  cause  of  ac- 
tion. The  authorization  of  LWOP  is  a matter  of  admin- 
istrative discretion  and  employees  may  not  demand 
that  they  be  granted  LWOP  as  a matter  of  right.  Desi- 
derio  v.  Department  of  the  Navy,  4 MSPB  171  (1980). 
In  granting  or  denying  LWOP,  an  agency  should  con- 
sider whether  the  employee's  services  can  be  spared, 
and  the  legitimacy  of  the  reasons  for  requesting 
LWOP.  In  the  Matter  of  Francis  A.  Kibort,  Docket  No. 
AT752B90418  at  4 (June  29,  1979). 

The  Board  concluded  that  it  would  be  inequitable  to 
allow  an  agency  to  take  an  adverse  action  against  an 
employee  based  on  his  or  her  utilization  of  approved 
leave.  Such  would  also  be  precluded  by  the  laws  (5 
U.S.C.  Ch.  63)  and  regulations  (5  C.F.R.  Part  630) 
that  entitle  an  employee  to  use  annual  and  sick  leave 
within  prescribed  circumstances  and  limitations.  Ac- 
cordingly, the  Board  found  that  the  presiding  official 
properly  determined  that  the  agency's  grant  of  LWOP 
to  appellant  could  not  be  used  as  a specification  in 
support  of  the  removal  action.  With  regard  to  the 
penalty  of  removal,  the  Board  found  that  the  most 
relevant  factors  in  this  case  were  the  seriousness  of 
appellant's  offense  and  the  mitigating  factors  sur- 
rounding the  offense.  Douglas  v.  Veterans  Adminis- 
tration, Docket  No.  AT075299006  at  32-33  (April  10, 
1981).  The  Board  agreed  with  the  findings  of  the  pre- 
siding official  that  two  of  the  three  specifications  were 
not  supported  by  a preponderance  of  the  evidence. 
The  Board  found  that  the  single  specification  of 
AWOL  found  proven  supported  the  charge  of  exces- 
sive absenteeism.  However,  it  found  that  the  penalty 
of  removal  was  unreasonable  under  the  circumstances 
of  this  case.  The  Board  found  that  a 60-day  suspension 
would  be  the  maximum  reasonable  penalty. 

Accordingly,  the  initial  decision  was  affirmed  as 
modified  in  its  findings  of  fact  on  the  removal  action, 
and  was  reversed  in  its  findings  of  fact  on  the  issue  of 
prohibited  handicap  discrimination. 


50 


JAMES  F.  WEISS  v.  UNITED  STATES  POSTAL 
SERVICE  (Docket  No.  BN075209064) 

March  23,  1982 

1.110;  1.311;  1.400;  1.410;  1.420;  2.100; 4.320;  6.310 

Appellant  was  removed  from  his  position  for  failure 
to  be  regular  in  attendance,  and  for  his  failure  to  pro- 
vide acceptable  evidence  in  support  of  his  absences, 
which  were  charged  to  absence  without  leave 
(AWOL). 

The  presiding  official  found  that  the  agency  had 
supported  its  charges  by  a preponderance  of  the  evi- 
dence. However,  he  mitigated  the  penalty  to  a 14-day 
suspension,  finding  that  the  agency  did  not  attempt  to 
correct  appellant's  repeated  failures  to  properly  sup- 
port his  absences  prior  to  removing  him.  He  so  found 
that  the  agency  had  disciplined  the  appellant  in  the 
past,  whether  or  not  his  absences  were  excused. 

The  agency,  in  its  petition  for  review,  argued  that 
the  presiding  official  incorrectly  reviewed  the  merits 
of  the  previous  disciplinary  action  taken  against  ap- 
pellant because  appellant  did  not  challenge  the  pro- 
priety of  the  merits  of  the  past  discipline.  The  presid- 
ing official  determined  that  he  would  not  consider  any 
previous  discipline  based  solely  on  the  charge  of  use 
of  approved  leave  as  justification  for  enhancing  the 
agency-imposed  penalty  in  the  current  adverse  ac- 
tion. In  addition,  he  found  that  all  but  one  of  the  pre- 
vious disciplinary  actions  could  not  be  used  to  en- 
hance the  severity  of  the  agency  imposed  penalty. 

Where  an  appellant  has  previously  been  afforded 
the  protection  of  due  process  in  prior  disciplinary 
proceedings,  the  merits  of  the  charges  underlying  the 
prior  disciplinary  actions  need  not  be  relitigated. 
Howard  v.  Department  of  the  Army,  Docket  No. 
PH075209128  (May  15,  1981).  If  an  appellant  does  not 
challenge  the  charges  underlying  prior  disciplinary 
action,  the  agency  may  meet  the  due  process  require- 
ment if  it  shows:  ( 1 ) that  the  employee  was  informed  of 
the  action  in  writing;  (2)  the  action  was  a matter  of 
record;  and  (3)  the  employee  was  permitted  to  dispute 
the  charges  to  a higher  level  than  the  authority  that 
imposed  the  discipline.  See  generally  Henkle  v. 
Campbell,  462  F.  Supp.  1268  (D.  Kan.  1978);  Howard 
v.  Department  of  the  Army , Docket  No.  PH075209128 
(May  15,  1981);  Bolling  v.  Department  of  the  Air 
Force,  Docket  No.  NY07528090034  (December  28, 
1981).  Since  the  agency  submitted  evidence  that  ap- 
pellant was  afforded  his  due  process  rights,  the  Board 
found  that  it  was  error  for  the  presiding  official  to  re- 
litigate the  merits  of  the  past  disciplinary  action. 


The  Board  found  that  in  this  case  the  most  relevant 
factors  to  be  considered  relating  to  mitigation  of  an 
agency-imposed  penalty  are:  the  nature  and  serious- 
ness of  the  offense;  appellant's  past  disciplinary  rec- 
ord; appellant's  on-the-job  conduct  in  question;  po- 
tential for  rehabilitation;  and  mitigating  circum- 
stances surrounding  the  offense. 

The  Board  found  the  offense  in  this  case  to  be  seri- 
ous. The  charge  of  unauthorized  absence  from  duty 
has  been  held  to  be  proper  grounds  for  removal  since 
it  disrupted  the  efficiency  of  the  service.  Chiaverini  v. 
United  States,  157  Ct.  Cl.  371  (1962);  Reuben  v.  Unit- 
ed States,  150  Ct.  Cl.  28  (1960);  Chiriaca  v.  United 
States,  235  F.  Supp.  850  (N.C.  Ala.  1963)  339  F.2d 
588  (5th  Cir.  1964).  The  Board  held,  therefore,  that 
removal  of  appellant  was  not  unreasonable.  The  rec- 
ord showed  that  appellant  presented  conflicting  evi- 
dence regarding  his  whereabouts  for  two  of  the  dates 
charged  and  failed  to  provide  the  agency  with  suffi- 
cient evidence  on  the  third  date,  despite  the  require- 
ment, of  which  he  was  aware.  The  Board  found  that 
these  factors  outweighed  appellant's  arguments  re- 
garding his  job  performance,  mitigating  circum- 
stances, and  evidence  of  rehabilitation. 

Accordingly,  the  initial  decision  was  reversed  and 
the  removal  was  affirmed. 


BETTIE  J.  WELLMAN  v.  DEPARTMENT  OF  COM- 
MERCE (Docket  No.  SL075209070) 

March  23,  1982 

1.110;  1.430;  3.120;  3.300;  4.200;  4.250;  4.320;  9.130; 

9.200;  11.132 

The  agency  petitioned  for  review  of  an  initial  deci- 
sion reversing  the  removal  of  appellant  from  the  posi- 
tion of  clerk  typist.  The  presiding  official  found  that 
the  reasons  for  removing  appellant  from  her  position 
were  sustained  by  a preponderance  of  the  evidence  of 
record,  but  since  the  removal  was  found  to  have  been 
based  on  prohibited  personnel  practices  (race  dis- 
crimination and  taking  of  an  action  for  the  purpose  of 
injuring  an  employee's  prospects  for  employment)  the 
action  was  found  not  to  have  been  taken  for  such 
cause  as  would  promote  the  efficiency  of  the  service. 
The  agency  argued  that  the  conclusion  of  the  presid- 
ing official  was  an  erroneous  interpretation  of  Title  VII 
of  the  Civil  Rights  Act  of  1964,  as  amended,  42  U.S.C. 
§2000e,  et.  seg.  (Title  VII)  and  Title  I of  the  Civil 
Service  Reform  Act  of  1978,  5 U.S.C.  §2302.  The 
agency  asserted  that  the  presiding  official  placed  on 
the  agency  a burden  to  rebut  appellant's  prima  facie 
showing  of  discrimination  which  exceeded  the  burden 
established  by  case  law.  Texas  Department  of  Com- 
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munity  Affairs  v.  Bunding,  101  S.  Ct.  1989  (1981); 
Board  of  Trustees  of  Keene  State  College  v.  Sweeney, 
439  U.S.  24  (1978);  McDonnell  Douglas  v.  Green,  41 1 
U.S.  792(1973). 

The  agency  also  asserted  that  the  presiding  official 
misused  5 U.S.C.  §2302(b)(6)  to  establish  a prohib- 
ited personnel  practice.  The  agency  argued  that  the 
standards  applied  to  the  appellant  were  drawn  in 
compliance  with  Chapter  75  and  were  not,  therefore, 
an  example  of  the  practice  prohibited  by  §2302(b)(6). 
The  Board  agreed  that  the  presiding  official's  applica- 
tion of  Title  VII  and  §2302(b)(6)  was  in  error. 

The  Board  has  held  that  an  agency  may  proceed 
with  a removal  based  on  unacceptable  or  inadeguate 
performance  using  the  standards  and  procedures  of  5 
U.S.C.  Chapter  75.  Wells  v.  Harris,  1 MSPB  199 
(1980).  The  Board  here  held  that  the  burden  of  proof 
in  a Chapter  75  removal  action  included  a showing  by 
the  agency  that  the  job  performance  standards  ap- 
plied to  the  employee  being  removed  were  based  on 
criteria  which  permitted  accurate  measurement  of  job 
performance. 

The  agency  may  establish  a prima  facie  case  in  a 
Chapter  75  removal  action  for  inadequate  perfor- 
mance by  proving  the  standards  against  which  the 
employee  was  measured  and  the  employee's  failure  to 
meet  those  standards.  Once  the  agency  makes  out  a 
prima  facie  case,  the  burden  of  going  forward  with  re- 
buttal evidence  shifts  to  the  employee,  but  the  ulti- 
mate burden  of  persuasion,  to  prove  its  case  by  a pre- 
ponderance of  the  evidence,  never  shifts  from  the 
agency.  See  Losure  v.  Interstate  Commerce  Commis- 
sion,2 MSPB  361  (1980). 

The  definition  of  accurate  measurement  criteria  is  a 
factual  question.  The  Board  recognized  that  unlike 
performance  appraisal  systems  established  pursuant 
to  5 U.S.C.  §4302,  the  measurement  of  performance 
in  actions  brought  upder  Ch.  75  will  frequently  be  ad 
hoc  in  nature.  However,  in  this  case,  the  standards 
applied  to  appellant  were  developed  by  one  supervi- 
sor based  solely  on  his  general  assessment  from  mem- 
ory of  the  productivity  of  others  who  had  held  appel- 
lant's position.  These  standards,  the  Board  said,  did 
not  permit  a measurement  sufficient  to  show  that  ap- 
pellant was  in  fact  performing  inadequately.  The 
Board  found  that  the  agency  thus  failed  to  prove  by  a 
preponderance  of  the  evidence  that  the  action  taken 
was  for  such  cause  as  would  promote  the  efficiency  of 
the  service. 

The  appellant  raised  two  affirmative  defenses:  pro- 
hibited personnel  practice  and  employment  discrimi- 
nation. In  this  case,  the  appellant  established  that  the 


agency  did  not  use  accurate  measurement  criteria  in 
removing  her.  This  alone  did  not  carry  appellant's 
burden  to  prove  a prohibited  personnel  practice  in 
violation  of  §2302(b)(6).  The  Board  was  persuaded 
that  the  agency  action  was  an  attempt  to  meet  the  spe- 
cificity requirements  of  a Chapter  75  removal  action. 

Regarding  the  question  of  racial  discrimination,  the 
Board  found  that  the  presiding  official's  analysis  was 
contrary  to  law.  The  Board  was  not  persuaded  by  the 
evidence  presented  that  the  agency's  articulated  non- 
discriminatory  reason  for  taking  the  instant  action  was 
pretextual.  The  Board  found  that  appellant  did  not 
meet  her  burden  of  proving  race  discrimination  in 
violation  of  Title  VII. 

Though  appellant  did  not  prevail  on  her  affirmative 
defenses  of  race  discrimination  and  prohibited  per- 
sonnel practice,  she  did  establish  that  the  agency  did 
not  meet  its  burden  to  prove  that  the  standards  ap- 
plied to  her  permitted  accurate  measurements  of  job 
performance,  a necessary  element  of  the  agency's 
case  in  a performance-based  Chapter  75  removal 
action. 

Accordingly,  the  initial  decision  was  affirmed  as 
modified  and  the  agency  was  ordered  to  cancel  the  re- 
moval action. 


ACCEPTABLE  LEVEL  OF  COMPETENCE 

MYRTIS  JIMERSON  v.  DEPARTMENT  OF  THE 
TREASURY  (Docket  No.  SL531D81 10047) 

March  5,  1982 

4.220;  4.310; 9.110; 9.324; 9.331 

Appellant  was  denied  a within-grade  salary  in- 
crease in  a reconsideration  decision  by  the  agency. 
Appellant  appealed  the  decision  alleging  procedural 
error,  disparate  treatment,  and  race  and  age  discrimi- 
nation. The  presiding  official  found  that  the  agency 
action  was  supported  by  substantial  evidence,  but 
that  the  agency  had  committed  harmful  procedural 
error  in  considering  only  a portion  of  the  two-year 
waiting  period  in  appraising  appellant's  performance. 
Consequently,  he  reversed  the  agency  action. 

The  agency  petitioned  for  review  contending  that 
the  presiding  official's  decision  was  based  on  errone- 
ous interpretation  of  the  Board's  regulations  relating 
to  harmful  procedural  error.  In  response,  appellant 
asserted  that  the  agency  had  failed  to  state  a basis  on 
which  the  petition  should  be  granted.  The  agency 
stated  that  the  regulations  require  only  that  it  base  its 
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negative  acceptable  level  of  competence  (ALOC)  de 
termination  on  the  employee's  performance  during 
the  waiting  period  and  not  on  "each  moment"  of  the 
waiting  period.  The  agency  further  contended  that 
appellant  had  experienced  the  same  performance 
problems  throughout  the  waiting  period  and  that 
there  had  been  no  showing  that  it  would  have  reached 
a different  result.  See  Parker  v.  Defense  Logistics 
Agency,  1 MSPB  489  (1980). 

Under  5 C.F.R.  §531 . 407(c)(2) ( i ii ) , the  agency  is 
reguired  to  base  an  ALOC  determination  “on  the  em- 
ployee's performance  during  the  waiting  period."  The 
term  "waiting  period"  is  defined  as  "the  minimum 
time  requirement  of  creditable  service  to  become  el- 
igible for  consideration  for  a within-grade  increase." 
5 C.F.R.  §531. 402(g).  In  this  case,  the  applicable 
waiting  period  was  two  years.  The  letter  denying  ap- 
pellant's within-grade  increase  referred  to  appellant's 
poor  production  performance  for  the  last  five  months 
of  the  waiting  period.  The  Board  found  this  to  be  pro- 
cedural error  committed  by  the  agency. 

Flaving  found  that  the  agency  erred,  the  Board 
went  on  to  consider  if  the  agency's  error  was  harmful 
to  the  appellant's  rights.  The  agency  action  cannot  be 
sustained  where  the  employee  shows  that  the  error 
was  harmful.  See  5 U.S.C.  §7701  (c)(2)(A);  5 C.F.R. 
§§1201 .56(b)(1),  1201.56(c)(3).  The  record  showed 
that  the  greater  portion  of  appellant's  waiting  period 
was  clouded  by  her  poor  performance.  Further,  be- 
cause the  agency,  in  violation  of  5 C.F.R. 
§531 .407(b)(2),  failed  to  allow  appellant  the  required 
60-day  notice  of  performance  deficiency  prior  to  the 
due  date  of  the  within-grade  increase,  the  agency,  in 
compliance  with  5 C.F.R.  §531 .407(c)(5),  issued  a 60- 
day  notice  before  the  second  negative  ALOC  determi- 
nation was  made.  The  Board  held  that  the  60-day  no- 
tice was  sufficient  for  rendering  an  ALOC  determina- 
tion. Zaph  v.  Federal  Maritime  Commission  Docket 
No.  NY531D99001  at  4 (June  8,  1981).  The  Board  not- 
ed that  appellant  again  failed  to  improve  her  perfor- 
mance satisfactorily  during  this  critical  period. 

Accordingly,  in  granting  the  agency's  petition  for 
review,  the  Board  reversed  the  initial  decision  and 
sustained  the  agency  action. 

PERFORMANCE 

JIMMIE  P.  MOYE  v.  VETERANS  ADMINISTRATION 

(Docket  No.  DA07528010313) 

March  2,  1982 

1.110;  1.363;  1.367;  1.430;  4.120;  4.124;  4.125;  4.127; 

6.124;  10.1211;  10.12112;  10.400;  11.130;  11.140 


Appellant  was  removed  from  his  position  for  using 
life-threatening  language  with  his  immediate  . uper 
visor,  and  displaying  a lack  of  proper  conduct  and  u 
ing  offensive  and  abusive  language  with  his  immedi- 
ate supervisor.  The  presiding  official  held  that  the 
agency  failed  to  sustain  the  charges  by  a preponder 
ance  of  the  evidence.  The  presiding  official  conclud 
ed  that  appellant  had  an  acrimonious  relationship 
with  his  supervisor,  was  upset  by  certain  events,  and 
had  to  leave  before  he  did  anything  rash.  In  addition, 
the  presiding  official  found  that  appellant  did  not 
physically  approach  his  supervisor  in  any  way,  and 
that  he  never  made  any  physical  gesture  or  other  re 
marks  to  cause  her  to  feel  threatened.  The  presiding 
official  found  that  appellant's  conduct  and  language 
during  this  incident  were  not  disrespectful  or  abusive 
when  put  in  the  context  of  his  working  environment, 
since  it  was  not  unusual  for  his  supervisor  to  address 
employees  in  a loud  tone  of  voice  or  use  profanity. 

Moreover,  the  presiding  official  found  that  the 
agency's  decision  to  remove  appellant  was  in  reprisal 
for  his  filing  an  EEO  complaint  and  numerous  griev- 
ances against  the  agency,  and  that  the  agency  com- 
mitted a prohibited  personnel  practice  in  violation  of 
5 U.S.C.  §2302(b)(9).  Appellant  alleged  that  the 
agency  interfered  with  his  right  to  union  representa- 
tion in  the  removal  proceedings  by  harassing  his  rep- 
resentative and  refusing  him  time  to  prepare  a re- 
sponse on  his  behalf.  The  presiding  official  noted  that 
several  of  appellant's  co-workers  testified  that  his 
supervisor  continually  harassed  him  more  than  the 
other  employees.  The  presiding  official  found  that  ap- 
pellant established  a prima  facie  case  of  reprisal,  and 
that  his  statement  to  his  supervisor  failed  to  imply  the 
serious  threat  claimed  by  the  agency.  The  presiding 
official  therefore  concluded  that  the  agency  failed  to 
show  a legitimate,  nondiscriminatory  reason  for  its  ac- 
tions. Furthermore,  the  presiding  official  held  that  the 
evidence  strongly  indicated  that  such  a basis  was 
merely  a pretext  to  cover  up  an  act  of  reprisal. 

In  a petition  for  review,  the  agency  contended  that 
several  of  the  presiding  official's  findings  of  fact  re- 
garding the  nature  of  the  meeting  between  appellant 
and  his  supervisor,  appellant's  conduct  during  this 
meeting,  and  his  supervisor's  reaction  to  his  remarks 
were  erroneous,  and  that  it  had  supported  the  charges 
against  appellant  by  a preponderance  of  evidence. 

When  questions  of  credibility  are  presented,  due 
deference  must  be  given  "to  the  assessment  of  the  pre- 
siding official  who  was  present  to  hear  and  observe 
the  demeanor  of  witnesses."  Weaver  v.  Department  of 
the  Navy,  2 MSPB  297,  299  (1980).  The  Board  found 
that  the  agency  failed  to  establish  that  the  presiding 
official's  factual  determinations  were  incorrect  and 
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failed  to  produce  sufficient  evidence  in  the  record  to 
demonstrate  error. 

In  addition,  the  agency  argued  that  the  initial  deci- 
sion was  contrary  to  Broden  v.  Department  of  the  Ar- 
my, 2 MSPB  502  (1980),  where  the  Board  upheld  the 
removal  of  an  employee  for  threatening  to  kill  his 
supervisor.  In  that  case,  however,  the  presiding  offi- 
cial had  found  that  the  agency's  supervisor  and  mana- 
gerial staff  regarded  the  threat  as  serious.  Further- 
more, Broden's  record  as  reflected  in  the  file  included 
several  incidents  characterized  by  the  agency  as  "in- 
subordination" and  "threatening  to  the  well  being  of 
those  in  authority,"  and  an  altercation  in  which  appel- 
lant used  force  against  a fellow  employee.  The  record 
in  this  case  failed  to  reveal  appellant's  prior  involve- 
ment in  incidents  of  a violent  nature  or  any  reason  for 
his  supervisor  to  feel  threatened  by  his  remark  upon 
leaving  their  meeting. 

The  agency  also  disputed  the  presiding  official's 
conclusion  that  the  removal  action  was  in  reprisal  for 
appellant  having  filed  an  EEO  complaint.  The  Board's 
review  of  the  evidence  in  this  case  supports  the  pre- 
siding official's  evaluation  of  the  evidence  and  his 
conclusion.  The  Board  found  that  the  testimony  by 
several  of  appellant's  co-workers  established  that  ap- 
pellant's supervisor  subjected  him  to  constant  harass- 
ment and  that  it  was  common  knowledge  in  the  work- 
place that  his  supervisor  was  "out  to  get  him."  In  view 
of  the  testimony  given  by  the  EEO  Counselor  and  ap- 
pellant's allegations  that  his  representative  was  ha- 
rassed and  given  insufficient  time  to  prepare  a re- 
sponse to  the  charges  on  his  behalf,  the  Board  found 
that  the  removal  was  instituted  in  reprisal  for  appel- 
lant's having  engaged  in  protected  activities. 

The  Board  found  that  the  agency's  petition  for  re- 
view did  not  meet  the  criteria  set  forth  at  5 C.F.R. 
§1201.115  and  denied  the  agency's  petition  for 
review. 


EMPLOYMENT  PRACTICES 

DONALD  L.  HELLMAN  v.  OFFICE  OF  PERSONNEL 
MANAGEMENT  (Docket  No.  AT300A7990002) 

March  29,  1982 

3.100;  3.200;  6.120;  6.125;  6.420;  6.900;  9.150; 
10.100;  10.12111;  10.131;  10.230;  10.231 

In  an  appeal  to  the  Board  under  5 C.F.R.  §300. 104, 
appellant  alleged  that  the  agency  refused  to  consider 
him  for  a competitive  promotion  to  either  of  two  va- 
cant GS-10  and  GS-1 1 positions  for  which  he  had  ap- 


plied and  that  this  constituted  violation  of  the  require- 
ments  of  5 C . F . R . §300 .102.  The  agency  rated  the  ap- 
pellant "ineligible"  for  both  positions  because  he  had 
not  satisfied  the  one  year  time-in-grade  reguirement 
of  5 C.F.R.  §300.602.  5 C.F.R.  §300.103  sets  forth  the 
basic  reguirements  of  a valid  employment  practice.  If 
a candidate  or  employee  believes  that  an  employment 
practice  which  was  applied  to  him  or  her  by  the  Office 
of  Personnel  Management  violated  §300.102,  he  or 
she  may  appeal  to  the  Board  under  5 C.F.R. 
§300. 104(a). 

The  presiding  official  dismissed  the  appeal  for  lack 
of  jurisdiction,  finding  that  the  agency's  time-in- 
grade  requirement  did  not  constitute  an  "employment 
practice"  under  5 C.F.R.  §301.101  et.  seq.  The  Board 
reopened  the  appeal  requiring  OPM  to  file  a brief  ad- 
dressing the  issue  of  whether  a time-in-grade  require- 
ment is  an  employment  practice  within  the  meaning  of 
5 C.F.R.  §300.101,  et.  seq.,  and  thus  appealable  un- 
der 5 C.F.R.  §300. 104(a). 

OPM  asserted  that  “employment  practices"  meas- 
ure the  fitness  of  a candidate  for  a position,  and  that 
the  term  is  limited  to  devices  such  as  employment  tests 
and  qualification  standards.  It  argued  that  a time-in- 
grade requirement  is  not  an  employment  practice, 
but  a work  force  management  tool  having  no  bearing 
on  the  employee's  ability  to  do  a particular  job. 

The  time-in-grade  regulations  at  issue  here  provide 
that  an  agency  may  not  advance  a competitive  or  ex- 
cepted service  employee  unless  he  has  served  at  least 
one  year  at  the  next  lower  appropriate  grade  level.  5 
C.F.R.  §§300.601-300.605.  The  Uniform  Guidelines 
on  Employment  Selection  Procedures  (1978)  incorpo- 
rated by  reference  in  5 C.F.R.  §300. 103(c)  were 
promulgated  simultaneously  by  the  Equal  Employ- 
ment Opportunity  Commission,  the  Department  of 
Justice,  the  Department  of  Labor,  and  the  former  Civil 
Service  Commission  to  offer  guidance  with  respect  to 
employment  practices  that  are  unlawful  under  Title 
VII  of  the  Civil  Rights  Act.  42  U.S.C.  §2000e-2(a). 
The  fundamental  principle  underlying  the  guidelines 
is  avoidance  of  employment  "policies"  or  "selection 
procedures"  that  have  an  adverse  impact  on  the  Fed- 
eral employment  opportunities  of  any  race,  sex,  or 
ethnic  group.  See  Federal  Register  38290  (August  25, 
1978).  Thus,  the  major  thrust  of  part  300's  "employ- 
ment practice"  provisions  is  to  ensure  equal  opportu- 
nity and  merit  selection  in  the  Federal  government's 
testing  and  screening  of  employees  and  applicants  for 
employment.  See  Douglas  v.  Hampton,  512  F.2d  976 
(D.C.  Cir.  1976).  Accordingly,  the  Board  found  it  evi- 
dent that  the  root  premise  of  the  time-in-grade  restric- 
tion varies  significantly  from  the  general  thrust  of  the 
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selection  and  testing  provisions  found  elsewhere  in 
part  300. 

The  Board's  jurisdiction  is  derived  from  both  statu- 
tory and  regulatory  sources.  The  appellate  jursidic- 
tion  of  the  Board  is  based  on  5 U.S.C.  §7701  which 
provides  that  an  employee  or  applicant  for  employ- 
ment may  submit  an  appeal  from  any  action  which  is 
appealable  to  the  Board  under  any  law,  rule,  or  regu- 
lation. Examples  of  statutory  grants  of  jurisdiction  in- 
clude authority  to  adjudicate  the  appeal  of  an  employ- 
ee who  has  been  affected  by  an  agency  action  based 
on  unacceptable  performance  [5  U.S.C.  §4303(e)], 
who  has  been  subjected  to  an  adverse  action  [5 
U.S.C.  §75 1 3(d) J , who  has  been  denied  legal  or  dis- 
ability retirement  [5  U.S.C.  §8347(d) ] , or  who  has 
been  denied  a periodic  step  increase  [5  U.S.C. 
§5335(c)].  Examples  of  jurisdiction  conferred  by  OPM 
regulation  include  the  authority  to  hear  certain  pro- 
bationer's appeals  (5  C.F.R.  §§315.806  and  315.908) 
and  employee  appeals  concerning  reductions-in- 
force  (5  C.F.R.  §351.901),  re-employment  rights  (5 
C.F.R.  252.209),  and  employment  practices  (5  C.F.R. 
§300.104).  Where  the  Board's  jurisdiction  is  con- 
ferred by  OPM,  the  Board  finds  that  OPM's  interpre- 
tation of  the  intended  scope  of  that  grant  is  entitled  to 
great  deference.  The  Board  has  treated  jurisdiction 
conferred  by  regulation  somewhat  more  conservative- 
ly than  that  acquired  by  statute. 

In  this  case,  OPM's  assertions  concerning  the  in- 
tended scope  of  the  5 C.F.R.  §300.104  right  of  appeal 
were  both  logical  and  reasonable.  The  Board  con- 
cluded that  the  time-in-grade  restriction  was  not  with- 
in the  range  of  actions  which  OPM  intended  to  make 
appealable  to  the  Board.  Accordingly,  the  Board  did 
not  find  OPM's  position  that  the  time-in-grade  regula- 
tions are  not  appealable  inconsistent  with  the  original 
purpose  for  which  the  employment  practice  regula- 
tions were  developed,  and  concluded  that  it  was  with- 
out jurisdiction  to  hear  the  instant  appeal.  The  peti- 
tion for  review  was  denied. 


DISABILITY  RETIREMENT 

JOHN  J.  M.  OBREMSKI  v.  OFFICE  OF  PERSONNEL 
MANAGEMENT  (Docket  No.  DC083 180 10336) 

March  18,  1982 

8.230;  15.120;  15.210 

Appellant  appealed  a reconsideration  decision  of 
the  Office  of  Personnel  Management  (OPM)  denying 
his  request  for  a credibility  of  service  determination 


that  his  past  service  with  the  Central  Office  of  the  Fed- 
eral Prison  Industries,  Inc.,  met  the  definition  of  a law 
enforcement  officer  as  defined  in  5 U.S.C.  §8331(20). 
Under  5 U.S.C.  §8336(c)(l),  an  employee  who  is  sep- 
arated from  the  service  after  completing  20  years  of 
service  as  a law  enforcement  officer  is  entitled  to  an 
annuity.  The  presiding  official  found  that  the  prepon- 
derance of  evidence  supported  OPM's  determination 
that  an  employee  in  a central  office  position  of  Feder- 
al Prison  Industries,  Inc.,  whose  direct  contact  with 
persons  in  detention  did  not  exceed  30  percent  of  his 
time  was  not  a law  enforcement  officer  as  defined  in  5 
U.S.C.  §8331(20)  for  purposes  of  5 U.S.C. 
§8336(c)(l),  and  affirmed  OPM's  denial. 

Appellant,  in  his  petition  for  review,  alleged  that 
the  initial  decision  was  based  on  an  erroneous  inter- 
pretation of  statute.  He  contended  that  administrative 
personnel  who  have  frequent  direct  contact  with  per- 
sons in  detention  meet  the  definition  of  law  enforce- 
ment officer,  and  that  the  duties  of  his  position  met  the 
"frequent"  test  outlined  in  5 U.S.C.  §8331(20). 

Public  Law  80-879  extended  the  early  retirement 
option,  previously  available  only  to  FBI  employees,  to 
any  employee  whose  duties  were  primarily  the  investi- 
gation, apprehension  or  detention  of  persons  suspect- 
ed or  convicted  of  offenses  against  the  criminal  laws 
of  the  United  States.  Thus,  coverage  was  extended  to 
all  Federal  criminal  investigative  personnel  and  pri- 
son custodial  officers.  Public  Law  84-854  broadened 
the  definition  of  the  word  "detention"  to  include  the 
duties  of  all  employees  of  the  Federal  Prison  Indus- 
tries, Inc.,  whose  duties  required  frequent  direct  con- 
tact with  individuals  in  detention,  thus  permitting 
non-custodial  employees  to  qualify  for  early  retire- 
ment. Eligible  employees  could  voluntarily  retire  if 
the  head  of  the  department  or  agency  recommended 
retirement  and  if  the  Civil  Service  Commission,  after 
considering  the  degree  of  hazard  to  which  the  em- 
ployee was  subjected  in  the  performance  of  such  du- 
ties, approved  the  recommendation.  Public  Law 
93-950  amended  5 U.S.C.  §8331  by  adding  subsec- 
tion (20)  which  contained  the  definition  of  law  en- 
forcement officer,  which  deleted  from  the  law  the  re- 
quirement that  the  head  of  the  employing  agency  and 
the  Civil  Service  Commission  consider  the  degree  of 
hazard  to  which  the  employee  had  been  exposed  be- 
fore approving  the  retirement.  It  further  provided  that 
the  definition  of  law  enforcement  officer  would  in- 
clude employees  of  Federal  Prison  Industries,  Inc. 
whose  duties  in  connection  with  individuals  in  deten- 
tion required  frequent  (as  determined  by  the  appro- 
priate administrative  authority  with  the  concurrence 
of  OPM)  direct  contact  with  these  individuals  in  their 
detention.  See  5 C.F.R.  §831 .903(b). 
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Regulations  at  5 C.F.R.  §831.901  et.  seq. , promul- 
gated pursuant  to  5 U.S.C.  §§8331  and  8336,  provide 
that  an  agency  shall  determine  the  applicability  of  the 
definitions  in  5 U.S.C.  §8331(20)  to  employees  in  that 
agency  after  concurrence  of  OPM  with  respect  to  po- 
sitions not  approved  by  OPM  prior  to  the  effective 
date  of  Public  Law  93-950  (July  12,  1974). 

The  Board  found  that  the  record  clearly  indicated 
that  appellant  was  not  covered  by  the  definition  of  a 
law  enforcement  officer  that  includes  an  employee 
transferred  to  an  administrative  position  when  service 
in  the  position  transferred  to  immediately  follows  ser- 
vice in  a law  enforcement  position.  5 C.F.R. 
§831. 903(c).  Appellant  claimed  that  the  definition  of 
detention  duties  in  5 U.S.C.  §833 1 (20)( A)— (D)  cov- 
ered his  position;  that  the  appropriate  administrative 
authority  of  his  agency  determined  that  his  position 
reguired  frequent  direct  contact  with  prisoners,  and 
failure  of  OPM  to  concur  with  this  determination  was 
based  on  an  erroneous  interpretation  of  statute  or  reg- 
ulation. See  5 C.F.R.  §831 .903(b). 

The  primary  source  of  controversy  was  the  defini- 
tion of  the  phrase  "frequent  direct  contact."  Appel- 
lant contended  that  the  definition  of  frequent  as  "hap- 
pening or  occurring  at  short  intervals"  described  his 
position,  and  thus  he  had  met  the  frequency  test  out- 
lined in  5 U.S.C.  §8331(20).  OPM,  in  its  denial  of 
creditability  of  service,  stated  that  its  application  of 
the  word  frequent  was  consistent  with  the  legislative 
intent  of  the  law.  The  presiding  official  found  that 
OPM's  denial  was  not  arbitrary. 

The  Board  found  that  administrative  construction 
given  statutes  by  an  agency  charged  with  its  adminis- 
tration should  be  followed  unless  there  are  compel- 
ling indications  that  it  is  wrong.  No  such  compelling 
indications  were  found  to  exist  in  the  present  case. 
The  administrative  interpretation  should  be  accepted 
if  it  is  reasonable  even  though  there  might  be  another 
interpretation  which  itself  is  reasonable.  The  Board 
found  that  the  administrative  interpretation  of  the 
word  frequent  to  mean  constant,  habitual,  or  regular 
is  reasonable  and  consistent  with  its  literal  meaning. 
Thus,  appellant  failed  to  establish  that  the  presiding 
official  erroneously  interpreted  any  law  or  regulation, 
and  his  petition  for  review  did  not  meet  the  criteria  for 
review  set  forth  at  5 C.F.R.  §1201 . 1 15.  The  petition  for 
review  was  denied. 

REDUCTIONS  IN  FORCE 

STANLEY  ARNSTEIN,  et.  al.  v.  DEPARTMENT  OF 
THE  ARMY  (Docket  No.  CH035181 10127),  HENRY 
MACIER  v.  DEPARTMENT  OF  THE  ARMY  (Docket 


No.  CH035181 10135).  RICHARD  YAUCH  v.  DEPART- 
MENT OF  THE  ARMY  (Docket  No.  CH035181 10118) 
March  18,  1982 

2.100;  4.120;  4.200;  6.310;  6.410;  10.114;  10.115; 
10.12112;  10.400;  10.430;  10.440;  12.100;  12.111 

This  case  was  a consolidation  of  appeals  of  actions 
undertaken  by  the  agency  through  reduction-in-force 
(RIF)  procedures.  The  presiding  official  held  that  the 
agency  had  met  its  burden  under  Losure  v.  Interstate 
Commerce  Commission , 2 MSPB  361  (1980),  and  had 
shown  that  the  RIFs  were  taken  for  legitimate  manage- 
ment reasons.  The  actions  were  affirmed.  Both  the 
agency  and  appellants  filed  petitions  for  review,  the 
appellants'  petition  was  denied,  and  the  agency's  pe- 
tition was  granted. 

The  appellant's  single  argument  was  that  the  pre- 
siding official  improperly  denied  their  request  for  wit- 
nesses. Appellants  argued  that  the  denial  of  their  re- 
quest to  present  their  witnesses  was  in  essence  a de- 
nial of  due  process  of  law.  The  Board  found  that  the 
facts  surrounding  the  denial  of  appellants'  witnesses 
did  not  support  this  argument.  The  presiding  official 
notified  appellants'  representative  that  he  was  tenta- 
tively denying  all  requested  witnesses  because  the 
witness  request  was  not  specific  about  what  the  con- 
tent of  the  witnesses'  testimony  would  be.  By  denying 
the  witnesses  tentatively,  the  presiding  official  was 
seeking  to  get  a more  specific  statement  of  the  testimo- 
ny that  would  be  offered.  Appellants'  representative 
failed  to  notify  the  presiding  official  that  she  took  ex- 
ception to  his  tentative  ruling  on  her  witnesses. 

The  Board's  regulations  at  5 C.F.R.  §1201. 41(b) 
charge  presiding  officials  with  the  responsibility  to 
avoid  delay  in  Board  proceedings  as  well  as  to  insure 
that  appellants  before  the  Board  receive  a fair  and  im- 
partial hearing.  The  Board  has  ruled  that  the  presid- 
ing official  must  balance  these  interests.  Solio  v.  In- 
ternal Revenue  Service  Docket  No.  CH075281 10002 
(August  31,  1981).  The  Board  found,  in  the  instant 
case,  that  the  presiding  official  properly  met  that  obli- 
gation. In  appellants'  petition  for  review,  there  was  no 
showing  of  good  cause  for  the  failure  of  appellants' 
representative  to  account  for  her  delay.  Therefore, 
the  presiding  official  was  not  in  error  in  proceeding 
with  the  hearing  as  scheduled. 

Both  the  agency  and  the  Office  of  Personnel  Man- 
agement (OPM),  as  intervenor,  objected  to  the  chosen 
representative  on  the  grounds  that  there  was  a con- 
flict of  interest  since  appellants  were  supervisors  and 
were  being  represented  by  a union  representative. 
The  theory  behind  this  objection  was  that  a supervisor 
represented  by  a union  representative  might  feel  that 


56 


he  or  she  owed  a debt  of  gratitude  to  a union  whose 
members  the  supervisor  might  later  have  to  disci- 
pline. OPM  argued  that  such  a situation  was  a per  se 
conflict  of  interest  under  the  Board's  regulations.  5 
C.F.R.  §1201 .31  (b).  The  Board  addressed  this  issue  in 
Sweeney  v.  Department  of  the  Treasury,  3 MSPB  321 
(1980).  In  Sweeney,  the  Board  held  that  the  burden  of 
proof  rests  with  the  party  seeking  disgualification  of  a 
representative,  and  that  the  burden  must  be  met  by  a 
showing  of  an  actual  conflict  of  interest  rather  than 
speculation  that  a conflict  exists.  In  Sweeney,  the 
Board  held  that  no  conflict  of  interest  existed. 

The  Board  found  that  the  agency  presented  a fact 
situation  that  did  not  fall  within  its  holding  in 
Sweeney.  This  case  presented  a situation  in  which  it 
was  reasonably  forseeable  that  the  supervisors  repre- 
sented by  the  bargaining  unit's  representative  might 
have  their  judgment  compromised  in  the  future  were 
they  successful  and  returned  to  supervisory  functions. 
Alberio  v.  Hampton,  433  F.  Supp.  477  (1977).  The 
Board  did  not,  in  this  case,  establish  a per  se  rule  that 
a conflict  of  interest  always  exists  where  a supervisor 
is  represented  by  a representative  of  bargaining  unit 
employees,  as  OPM  urged.  The  appellants  made  no 
attempt  to  show  that  the  actual  responsibilities  of  the 
supervisors  were  such  that  no  actual  conflict  existed. 
The  Board  left  open  the  possibility  that  such  an  argu- 
ment could  succeed  in  a future  case. 

The  initial  decision  was  affirmed  as  modified. 


ATTORNEY  FEES 

EARL  A.  BURROWS  v.  GOVERNMENT  OF  THE  DIS- 
TRICT OF  COLUMBIA  (Docket  No.  DC035 18090095), 

CHESTER  V.  MCKENZIE  v.  GOVERNMENT  OF  THE 
DISTRICT  OF  COLUMBIA  (Docket  No. 
DC035 180 10084),  C.  MARVIN  WARD  v.  GOVERN- 
MENT OF  THE  DISTRICT  OF  COLUMBIA  (Docket 
No.  DC035 180 10087) 

March  4,  1982 

6.120;  8.370;  10.100;  10.114;  12.130;  14.110;  14.500; 
14.520;  14.530;  14.550 


Appellants  petitioned  for  review  of  addendum  deci- 
sions in  which  the  presiding  officials  found  that  the 
Board  did  not  have  authority  to  order  the  District  of 
Columbia  Government  to  pay  attorney  fees  in  cases 
before  the  Board. 

Appellants  were  removed  from  their  positions  in  the 
D.C.  Government  through  the  application  of  reduc- 
tion-in-force (RIF)  procedures.  Following  appeals  to 
the  Board's  Washington  Regional  Office,  the  actions 
were  reversed.  The  D.C.  Government  filed  a petition 
for  review  of  the  initial  decision  in  two  of  the  cases  but 
the  Board  denied  the  petition.  The  motions  for  attor- 
ney fees  followed. 

In  their  decisions,  the  presiding  officials  found  that 
the  Board  did  not  have  authority  to  order  the  D.C. 
Government  to  pay  attorney  fees  in  appeals  before  the 
Board  because  the  Board's  appellate  jurisdiction  was 
limited  to  actions  appealable  to  it  under  any  law,  rule, 
or  regulation.  5 U.S.C.  §7701.  Since  there  was  no 
law,  rule,  or  regulation  which  authorized  the  Board  to 
order  the  D.C.  Government  to  pay  attorney  fees,  the 
motions  for  attorney  fees  were  denied  by  the  presiding 
officials.  The  Board  found  that  the  presiding  officials' 
decisions  were  erroneous.  Two  provisions  of  the  Civil 
Service  Reform  Act  of  1978  authorize  fee  awards  by 
the  Board.  Under  section  7701(g)  of  Title  5 of  the  U.S. 
Code,  the  Board  may  award  fees  to  a prevailing  em- 
ployee or  applicant  in  appeals  under  Chapter  77  of 
that  title.  In  addition,  the  Board  may  award  fees  under 
section  702  of  the  Act,  which  amended  the  Back  Pay 
Act.  5 U.S.C.  §5596.  See  Wells  v.  Harris,  2 MSPB  572 
(1980).  By  previous  decisions  the  Board  ordered  the 
D.C.  Government  to  cancel  the  RIF  actions  taken 
against  these  appellants.  Thus,  it  follows  that  these 
employees  are  entitled,  under  section  5596 
(b)(l)(A)(ii),  to  an  award  of  reasonable  attorney  fees 
related  to  those  personnel  actions  if  such  an  award  is 
"warranted  in  the  interest  of  justice,"  the  standard  in- 
corporated by  reference  into  section  7701(g).  See  Al- 
len v.  U.S.  Postal  Service,  2 MSPB  582  (1980). 

Accordingly,  the  addendum  decisions  were  vacat- 
ed and  the  cases  were  remanded  to  the  regional  office 
for  a determination  as  to  whether  the  appellants  were 
entitled  to  attorney  fees. 
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OTHER  MARCH  ISSUANCES 


THE  FOLLOWING  PETITIONS  FOR  REVIEW 
WERE  DENIED: 

ACEVES,  Delma  v.  Department  of  the  Air  Force 
(Docket  No.  DA075281 10440) 

ANDERSON,  Thomas  E.  v.  Department  of  the  Interior 
(Docket  No.  SF075281 10962) 

ANGLIN,  Wilbur  T.  v.  Department  of  the  Air  Force 
(Docket  No.  DE075281 10245) 

BEDARD,  Lucien  J.  v.  Department  of  the  Treasury 
(Docket  No.  BN075281 10168) 

BELL,  Jay  H.,  Jr.  v.  U.S.  Postal  Service  (Docket  No. 
AT752S81 10664) 

BENEFIELD,  Marvina  C.  v.  Department  of  the  Army 
(Docket  No.  DC075281 10721) 

BENNETT,  Brenda  v.  Department  of  the  Navy  (Docket 
No.  DC531D8 110482) 

BROWN,  James  M.  v.  Department  of  Energy  (Docket 
No.  DC07528010291) 

BRYAN,  Eva  W.  v.  Office  of  Personnel  Management 
(Docket  No.  AT831L81 10327) 

BUCKLES,  William  C.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  AT831L81 10191 ) 

BYRNSIDE,  Justice  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DC831L81 10366) 

CAMPBELL,  Leola  E.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  PH831L81 10171) 

CARR,  William  E.  v.  Department  of  the  Air  Force 
(Docket  No.  SF075281 10244) 

CAVERL,  Howard  E.  v.  Veterans  Administration 
(Docket  No.  CH075281 10248) 

CHASE,  Gurney  R.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  AT831L81 10513) 

CINNAMON,  Michael  E.  v.  Federal  Aviation  Admin- 
istration (Docket  No.  DC344381 10539) 

COOMBS,  Melvin  L.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF083181 10552) 

COPELAND,  Larry  D.  v.  Federal  Aviation  Adminis- 
trate (Docket  No.  CH315H8010063) 

DOHERTY,  Sally  A.  v.  Environmental  Protection 
Agency  (Docket  No.  AT315H81 10546) 

EDWARDS,  Sadie  J.  v.  Department  of  the  Navy 
(Docket  No.  SF075280 10279) 

FARGUSON,  Philip  D.  v.  Department  of  the  Army 
(Docket  No.  DA07528010324) 

FARWELL,  Richard  H.  v.  U.S.  Postal  Service  (Docket 
No.  AT075281 10501) 

FINE,  David  M.  v.  Department  of  the  Army  (Docket 
No.  DA075280 10325) 

FREKING,  Susan  v.  Department  of  the  Treasury 
(Docket  No.  CH035181 10456) 

GARZA,  Marvin  G.  v.  Internal  Revenue  Service 
(Docket  No.  DA075281 10603) 


GIET,  Kenneth  H.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  AT831L81 10281) 

GITS,  Elmer  F.  v.  Office  of  Personnel  Management 
(Docket  No.  CH831L81 101 13) 

GOURLEY,  Patricia  v.  Veterans  Administration 
(Docket  No.  SF075281 10738) 

GRANADO,  Johnny,  Jr.  v.  Department  of  Justice 
(Docket  No.  DA315H8210001 ) 

GUESS,  George  D.  v.  Tennessee  Valley  Authority 
(Docket  No.  AT075281 10483) 

HARRIS,  Edward  L.  v.  Department  of  the  Treasury 
(Docket  No.  CH075209067) 

HENDERSON,  Johnie  M.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  SF831L81 10720) 

HUGHES,  Gilbert  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DC813L81 10434) 

JACKSON,  Floy-Dean  v.  Department  of  Justice, 
Bureau  of  Prisons  (Docket  No.  CH075281 10215) 
JACKSON,  Michael  v.  U.S.  Postal  Service  (Docket 
No.  CH075281 10461) 

JEFFERY,  Roy  L.  v.  Department  of  the  Army  (Docket 
No.  DA07528010328) 

KOHLER,  Richard  L.  v.  Department  of  the  Air  Force 
(Docket  No.  DA075281 10531) 

KRAMER,  Joseph  H.  v.  Department  of  Transportation 
(Docket  No.  CH075281 10470) 

LANGE,  Theodore  C.  v.  Department  of  the  Interior 
(Docket  No.  SE075281 10218) 

LARA,  Benny  W.  v.  Mine  Safety  and  Health  Adminis- 
tration (Docket  No.  DA075281 10280) 

LEARY,  John  F.  v.  Department  of  the  Navy  (Docket 
No.  DC34438 110829) 

LEPPANEN,  John  R.  v.  Department  of  the  Air  Force 
(Docket  No.  BN075281 10096) 

LOLLIE,  Timothy  L.  v.  U.S.  Postal  Service  (Docket 
No.  CH075281 10371) 

LUCAS,  Stella  v.  Department  of  the  Army  (Docket 
No.  SF531D81 10304) 

MANSFIELD,  Henry  L.  v.  Department  of  the  Army 
(Docket  No.  DC34438 110682) 

MCKENZIE,  Arthur  L.  v.  Department  of  the  Army 
(Docket  No.  SF075281 1 1886) 

MCMAHAN,  Andrew  J.  v.  Department  of  the  Army 
(Docket  No.  DA07528010332) 

MORRIS,  Lucile  v.  Veterans  Administration  (Docket 
No.  CH07528090213) 

MOUSTAPHA,  Jamelah  v.  Department  of  Commerce 
(Docket  No.  NY315H81 10331 ) 

NEWSOME,  Cleastine  v.  Department  of  the  Treasury, 
Internal  Revenue  Service  (Docket  No. 
CH07528 110225) 

NIGHTINGALE,  David  W.  v.  Department  of  the  Army 
(Docket  No.  SF075281 10767) 
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PARKER,  Charles  W.  v.  Department  of  the  Army 
(Docket  No.  NY344381 10408) 

PERRY,  Florence  J.  v.  U.S.  Postal  Service  (Docket  No. 
AT075280 10204) 

PULIDO,  Roger  v.  Department  of  the  Air  Force 
(Docket  No.  DE344381 10274) 

RECHY,  Richard  R.  v.  Department  of  the  Army 
(Docket  No.  DA315H81 10335) 

REDCROSS,  Donald  v.  Department  of  the  Army 
(Docket  No.  NY075281 10268) 

RICE,  Raymond  v.  Department  of  the  Air  Force 
(Docket  No.  BN075280 10025) 

ROBINS,  Steven  L.  v.  Defense  Mapping  Agency 
(Docket  No.  DC531D81 10627) 

ROMANO,  Anthony  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  NY831L81 10056) 

SHEPHERD,  Meta  v.  Office  of  Personnel  Management 
(Docket  No.  SF831L81 10670) 

SHOCK,  Frank  X.  v.  District  of  Columbia  Govern- 
ment (Docket  No.  DC07528090210ADD) 

SHUCK,  Robert  E.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DC031781 10038) 

SIMS,  Ronald  W.  v.  U.S.  Postal  Service  (Docket  No. 
CH07528 110510) 

SLATE,  Winona  H.  v.  Office  of  Personnel  Manage- 
ment (CSF  1264364)  (Docket  No.  SF083181 1 1004) 
SOLIS,  Henry  M.  v.  Office  of  Personnel  Management 
(Docket  No.  PH83 1 L80 1 0 1 30 ADD) 

SPRINGER,  Jimmy  W.  v.  U.S.  Postal  Service  (Docket 
No.  AT075281 10053) 

TOLENTINO,  Pacifico  L.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  SF083181 10547) 

TRINKLE,  Theresa  J.  v.  Department  of  Commerce 
(Docket  No.  CH531D09013) 

TURNER,  James  H.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  AT831L81 10243) 

VAUGHN,  Richard  T.  v.  U.S.  Postal  Service  (Docket 
No.  DA07528 110397) 

WALSH,  Mary  H.  v.  Office  of  Personnel  Management 
(Docket  No.  NY831L8010157) 

WATFORD,  Philmore,  Jr.  v.  U.S.  Postal  Service 
(Docket  No.  SF075281 10766) 

WOOD,  Horace  E.  v.  Department  of  the  Army  (Dock- 
et No.  DA075280 10327) 

WORFORD,  Elizabeth  v.  U.S.  Postal  Service  (Docket 
No.  CH07528210016) 

THE  FOLLOWING  PETITIONS  FOR  REVIEW 
WERE  DISMISSED: 

DOSTER,  James  L.  v.  Agency  for  International  Devel- 
opment (Docket  No.  DC531 D81 10361 ) 

MEZA,  Barbara  J.  v.  Department  of  the  Air  Force 
(Docket  No.  DA075281 10488) 

MORENO,  Hector  G.  v.  Department  of  the  Air  Force 
(Docket  No.  SF075281 10999) 

SAHNI,  Manmohan  v.  District  of  Columbia  Govern- 
ment (Docket  No.  DC035 109029) 


SANDY,  Irving  E.,  Jr.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DC083181 10795) 

THOMAS,  Fred  W.,  Jr.  v.  Department  of  Justice,  Bu- 
reau of  Prisons  (Docket  No.  CH075281 1 192) 
WILSON,  Shirley  A.  v.  Department  of  the  Treas- 
ury, U.S.  Customs  Service  (Docket  No. 
DC075281 10560) 

THE  FOLLOWING  CASES  WERE  REMANDED  TO 
REGIONAL  OFFICES: 

CRAMTON,  Kenneth  W.  v.  Department  of  the  Treas- 
ury (Docket  No.  AT03510901312) 

HANSEN,  Thomas  S.  v.  Defense  Logistics  Agency 
(Docket  No.  SF075281 10538) 

HUFF,  Beverly  L.  v.  U.S.  Postal  Service  (Docket  No. 
CH03538 110281) 

LAPPIN,  James  R.  v.  Department  of  Justice  (Docket 
No.  SF0752091 12) 

MARCINKIEWICZ,  Stanley  V.  v.  Federal  Aviation 
Administration  (Docket  No.  NY344381 10355) 
MCVICKERS,  David  L.  v.  Department  of  the  Air 
Force  (Docket  No.  DA075281 10208) 

THE  FOLLOWING  INITIAL  DECISIONS  WERE 
AFFIRMED: 

SIMS,  Gary  L.  v.  U.S.  Postal  Service  (Docket  No. 
SF075209079) 

WILKINS,  Lawrence  D.  v.  Department  of  the  Navy 
(Docket  No.  SF075281 10281) 

IN  THE  FOLLOWING  CASES  THE  INITIAL 
DECISIONS  WERE  AFFIRMED  AS  MODIFIED: 

BOSARGE,  Nancy  A.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  AT831L81 10247) 

BRAY,  Marjorie  G.  v.  Office  of  Personnel 
Management  (Docket  No.  SE083181 10192) 

BROWN,  Clarence  v.  U.S.  Coast  Guard  (Docket  No. 
NY07528 110048) 

BUTLER,  Leroy  v.  Smithsonian  Institute  (Docket  No. 
DC07528090076) 

HARMON,  Doris  J.  v.  Veterans  Administration  (Dock- 
et No.  DA07528010177) 

HARRIS,  Edward  Louis  v.  Department  of  the  Treasury 
(Docket  No.  CH075209182) 

HILL,  Anna  C.  v.  Office  of  Personnel  Management 
(Docket  No.  AT831L81 10341) 

HOPKINS,  Tyler  v.  Department  of  Justice,  U.S. 

Marshals  Service  (Docket  No.  DC07528010076) 
HUGHES,  Gilbert  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DC831L81 10434) 

HULBERT,  Nancy  M.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  AT831L81 10313) 

SMITH,  Anita  C.  v.  Office  of  Personnel  Management 
(Docket  No.  DC831L81 10095) 

TAYLOR,  Victor  M.  v.  Department  of  the  Interior 
(Docket  No.  DA075281 10131 ) 
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WASHINGTON,  Calvin  v.  Department  of  Agriculture 
(Docket  No.  NY07528090033) 

IN  THE  FOLLOWING  CASES  THE  INITIAL 
DECISIONS  WERE  AFFIRMED  AS  MODIFIED  AND 
THE  REMOVALS  OF  THE  APPELLANTS  WERE 
SUSTAINED: 

BUTLER,  Leroy  v.  Smithsonian  Institute  (Docket  No. 
DC07520800976) 

STETKA,  Frank  E.  v.  Department  of  Health  and  Hu- 
man Services  (Docket  No.  DC075281 10056) 

IN  THE  FOLLOWING  CASE.  THE  PETITION  FOR 
REVIEW  WAS  DENIED.  THE  BOARD  REOPENED 
THE  CASE  AND  AFFIRMED  THE  INITIAL 
DECISION  AS  MODIFIED: 

ROSE,  Gladys  v.  Department  of  the  Army  (Docket  No. 
AT07528 110459) 


IN  THE  FOLLOWING  CASES  THE  INITIAL 
DECISIONS  WERE  REVERSED: 

JENSEN,  Nancy  v.  Andrew  L.  Lewis,  Secretary  of  the 
U.S.  Department  of  Transportation  (Docket  No. 
DA315H8010241) 

LEWIS,  Carolyn  v.  Department  of  Commerce  (Docket 
No.  CH0351 81 10070) 


IN  THE  FOLLOWING  CASE  THE  INITIAL 
DECISION  WAS  REVERSED  AND  THE  REMOVAL 
ACTION  WAS  SUSTAINED: 

COOK,  Robert  v.  Department  of  the  Army  (Docket 
No.  PH07528 110325) 


IN  THE  FOLLOWING  CASE  THE  INITIAL 
DECISION  WAS  REVERSED  INSOFAR  AS  IT 
SUSTAINED  THE  AGENCY'S  SUSPENSION 
ACTION  AND  AFFIRMED  WITH  REGARD  TO  THE 
REMOVAL  ACTION: 

VARNER,  Marine  v.  Department  of  Health  and 
Human  Services  (Docket  No.  SF07528010457) 


IN  THE  FOLLOWING  CASE  THE  INDEFINITE 
SUSPENSION  WAS  REVERSED  AND  THE  INITIAL 
DECISION  WAS  AFFIRMED  AS  MODIFIED: 

HARRIS,  Edward  L.  v.  Department  of  the  Treasury 
(Docket  No.  CH075209067) 

IN  THE  FOLLOWING  CASE.  AFTER  GRANTING 
TWO  REQUESTS  FOR  EXTENSIONS  OF  TIME 
AND  NO  PETITION  FOR  REVIEW  WAS  FILED. 

THE  INITIAL  DECISION  BECAME  THE  BOARD'S 
FINAL  DECISION: 

MONTELEONE,  Joseph  J.  v.  Department  of  the  Air 
Force  (Docket  No.  NY075281 10102) 


IN  THE  FOLLOWING  CASES  THE  PRESIDING 
OFFICIAL'S  DECISION  WERE  REVERSED  AND 
APPELLANTS'  APPEALS  WERE  DISMISSED: 

KNOWLDEN,  Richard  B.,  Jr.  v.  Office  of  Personnel 
Management  (Docket  No.  NY300A8090002) 
ROCHNIAK,  Stanley  v.  Department  of  the  Navy 
(Docket  No.  BN315H8090014) 


IN  THE  FOLLOWING  CASE  THE  MOTION  TO 
CONSOLIDATE  WAS  GRANTED: 

GARCIA,  Edwin  v.  Department  of  the  Air  Force 
(Docket  No.  NY07528090160) 

THE  FOLLOWING  APPEAL  WAS  DISMISSED: 

FACH,  Hugo  J.  v.  Department  of  the  Army  (Docket 
No.  HC7 12 18210002) 

IN  THE  FOLLOWING  CASE  THE  MOTION  TO 
TAKE  DEPOSITION  BEFORE  APPEAL  FILED  BY 
MOVANT  WAS  ASSIGNED  TO  THE  OFFICE  OF 
THE  ADMINISTRATIVE  LAW  JUDGES  FOR 
EXPEDITIOUS  PROCESSING: 

BIEBER,  Wolfgang  G.,  Movant  v.  Office  of  Personnel 
Management,  Respondent  (Docket  No. 
HO  120882 10006) 

THE  FOLLOWING  CASE  WAS  ASSIGNED  TO  THE 
CHIEF  ADMINISTRATIVE  LAW  JUDGE  FOR 
FURTHER  PROCEEDINGS  AND  RECOMMENDED 
DECISION: 

In  the  matter  of  FRAZIER,  Robert  J.,  Jr.,  and  HALL, 
William  E.,  Director,  U.S.  Marshals  Service  and 
SMITH,  William  French,  Attorney  General  of  the 
United  States*  (Docket  No.  SC-79-3) 

IN  THE  FOLLOWING  CASE  A MOTION  FOR 
CERTIFICATION  WAS  DENIED: 

FORMER  COMMUNITY  SERVICES  ADMINISTRA- 
TION EMPLOYEES  v.  Department  of  Health  and 
Human  Services  (Docket  No.  HG120081 10063) 

IN  THE  FOLLOWING  THE  AGENCY'S  MOTION 
FOR  STAY  WAS  DENIED: 

FUCIK,  William  v.  Department  of  Housing  and  Urban 
Development  (Docket  No.  DC752B90054) 

THE  FOLLOWING  MOTION  TO  REVIEW 
INTERLOCUTORY  RULING  WAS  DENIED: 

HOWARD,  Dorothy  v.  Department  of  the  Air  Force 
(Docket  No.  SF07527600003) 

*The  caption  has  been  reformed  to  reflect  the  parties 
currently  before  the  Board. 
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THE  FOLLOWING  CASES  INVOLVED  THE 
SPECIAL  COUNSEL: 

SPECIAL  COUNSEL  v.  Department  of  Housing  and 
Urban  Development  (Docket  No.  HQ  120882 10004) 
SPECIAL  COUNSEL  v.  Department  of  State  (Docket 
No.  HQ  12068 110004) 

THE  FOLLOWING  EXTENSIONS  OF  TIME  WERE 
DENIED: 

ESTRADA,  Pedre  J.  Alamo  v.  Department  of  the  Navy 
(Docket  No.  NY075291 10123) 

JONES,  Alton  M.,  v.  Department  of  Health  and 
Human  Services  (Docket  No.  DC531D81 10754) 
KING,  Sadie  B.  v.  Maritime  Administration  (Docket 
No.  DC075281 10813) 


THE  FOLLOWING  EXTENSIONS  OF  TIME  WERE 

GRANTED: 

BAIN,  Kenneth  B.,  Jr.  v.  Department  of  Justice  (Dock- 
et No.  PH07528210105) 

BEREKI,  Michael  A.  v.  Department  of  the  Navy,  Ma- 
rine Corps  Logistics  Base  (Docket  No. 
SF075281 11211) 

CLINE,  Charles  v.  Department  of  Transportation 
(Docket  No.  SF075281 1 1029) 

DUNCAN,  Lonnie  v.  Department  of  Education  (Dock- 
et No.  DA07528 110642) 

FORMO,  Lorena  R.  v.  Department  of  Agriculture 
(Docket  No.  DE075281 10282,  DE531D81 10279) 

GODBEY,  John  O.  v.  U.S.  Postal  Service  (Docket  No. 
PH0752821001 1) 

GREEN,  Ethel  W.  v.  Department  of  Agriculture 
(Docket  No.  AT035 182 10221) 

GREGORY,  Russell  L.,  Jr.  v.  Department  of  Educa- 
tion (Docket  No.  AT531D81 10809) 


KIRSCH,  Peter  A.  v.  Pension  Benefit  Guarantee 
Corp. (Docket  No.  DC035181 10858) 

MCGILBERRY,  George  L.  v.  Defense  Mapping 
Agency  (Docket  No.  SL075281 10150) 

MOORE,  Clarence  v.  Department  of  the  Air  Force 
(Docket  No.  SF075281 11084) 

MURPHY,  Howard  B.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  AT831821006) 

OPONSKI,  Alexander  v.  U.S.  Postal  Service  (Docket 
No.  SL075282 10002) 

ROBERTS,  Joseph  P.  v.  Veterans  Administration 
(Docket  No.  SF075281 1 1065) 

RUTLEDGE,  Larry  v.  Tennessee  Valley  Authority 
(Docket  No.  AT075281 1 1052) 

SCHWENDER,  P.  Charles  v.  Department  of  Labor 
(Docket  No.  NY075281 10391 ) 

SMITH,  Allean  D.  v.  Department  of  Housing  and 
Urban  Development  (Docket  No.  DC075281 10831) 
TOMAN,  Michael  P.  v.  Department  of  Labor  (Docket 
No.  CH035181 10717) 

WINN,  Jerry  L.  v.  Department  of  Transportation 
(Docket  No.  SE07528010072) 

WINSTEAD,  James  A.,  Sr.  v.  U.S.  Postal  Service 
(Docket  No.  DC075281 10310) 

ERRATA  WERE  ISSUED  IN  THE  FOLLOWING 
CASES: 

GALLEGOS,  Charles  v.  Department  of  Defense 
(Docket  No.  DE35181 10071) 

MEEHAN,  Charles  P.  v.  U.S.  Postal  Service  (Docket 
No.  DC075280901 15) 

MELONG,  Sylvester  A.  v.  U.S.  Customs  Service 
(Docket  No.  NY075281 10311) 

RHODES,  Steven  M.  v.  Consumer  Product  Safety 
Commission  (Docket  No.  NY07528010124) 

TAYLOR,  Victor  M.  v.  Department  of  the  Interior 
(Docket  No.  DA075281 10131) 
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INDEX 


NOTES  ON  KEY  NUMBERS 

Beginning  with  this  issue,  summarized  Board  or- 
ders are  indexed  according  to  the  key  number  system 
used  in  the  published  volumes,  Decisions  of  the 
United  States  Merit  Systems  Protection  Board.  The  in- 
dex numbers  listed  after  each  caption  show  the  sub- 
jects found  in  the  decision.  In  the  published  volumes, 
the  indexes  will  include  citations  of  the  decisions  un- 
der the  same  numbers  allotted  to  them  here.  There  are 
18  main  subject  areas.  These  are  described  under  Ma- 
jor Topics  and  Scope  Notes.  The  Outline  of  Topics  di- 
vides each  major  topic  into  more  specific  subtopics. 


MAJOR  TOPICS  AND  SCOPE  NOTES 

Topic 

1.000000  Adverse  Actions 

Certain  personnel  actions  are  designated  as  "ad- 
verse actions"  under  Chapter  75  of  the  Civil  Service 
Reform  Act  of  1978.  This  topic  references  Board  opin- 
ions relating  to  the  substantive  law  governing  those 
actions  and  distinguishes  other  personnel  actions  not 
designated  as  "adverse  actions"  under  Chapter  75. 
This  topic  also  encompasses  cases  involving  Board 
consideration  of  penalties  in  adverse  action  cases  in- 
cluding the  mitigation  of  penalties.  Board  cases  con- 
cerning procedures  governing  adverse  actions  are  lo- 
cated under  Practice  and  Procedure  (10. 000000) , and 
opinions  relating  to  jurisdictional  matters  have  been 
placed  under  Jurisdiction  (6.000000).  Cases  regard- 
ing remedies  available  to  the  Board  in  adverse  action 
cases  are  located  in  Remedies  (14.000000). 

2.000000  Constitutionality 

This  topic  references  opinions  in  which  the  Board 
has  considered  constitutional  aspects  of  cases  before 
it.  Included  are  claims  pursuant  to  specific  constitu- 
tional provisions,  as  well  as  claims  derived  from  con- 
stitutional provisions,  such  as  the  right  to  privacy. 
Constitutional  claims  relative  to  discrimination  are  in 
Discrimination  (3.000000). 

3.000000  Discrimination 

This  topic  refers  to  Board  cases  concerning  the  sub- 
stantive law  of  prohibited  discrimination  pursuant  to 
the  Civil  Service  Reform  Act  of  1978.  Also  included 


are  cases  relating  to  affirmative  action  and  disparate 
treatment  of  similarly  situated  employees.  Questions 
of  evidence,  jurisdiction,  practice  and  procedure, 
and  remedial  action  in  discrimination  cases  are  refer 
enced  in  Evidence  (4.000000),  Jurisdiction 
(6.000000),  Practice  and  Procedure  (10.000000) , and 
Remedies  (14.000000) , respectively. 

4.000000  Evidence 

This  topic  references  cases  dealing  with  substantive 
rules  of  evidence  employed  by  the  Board,  as  well  as 
cases  concerning  the  harmful  error  standard  in  the 
Act.  The  Board  is  bound  by  statutory  burdens  of 
proof,  and  cases  referencing  the  Board's  interpreta- 
tion of  such  burdens  are  also  included  here. 

5.000000  Freedom  of  Information,  Privacy,  and 
Sunshine  Acts 

This  topic  references  Board  cases  relating  to  the 
Freedom  of  Information,  Privacy,  and  Sunshine  Acts. 

6.000000  JURISDICTION 

This  topic  includes  cases  in  which  the  Board  has 
made  specific  reference  to  jurisdiction  under  the 
Civil  Service  Reform  Act  of  1978,  as  well  as  cases 
dealing  with  issues  of  justiciability.  Since  the  jurisdic- 
tion of  the  Board  differs  with  respect  to  certain  enti- 
ties, this  topic  includes  cases  dealing  with  jurisdic- 
tional questions  particularly  related  to  such  entities. 
Included  also  are  Board  cases  dealing  with  its  en- 
forcement power,  which  is  a matter  of  continuing 
jurisdiction,  and  cases  under  the  Act's  savings  provi- 
sion. Jurisdiction  over  appeals  related  to  retirement  is 
covered  under  Retirement  (15. 000000). 

7.000000  Labor -Management  Relations 

This  topic  contains  cases  arising  under  Title  VII  of 
the  Act,  including  collective  bargaining  issues  and 
the  rights  of  individual  employees.  Title  VII  grievance 
procedure  cases  brought  before  the  Board  are  also  lo- 
cated under  this  topic. 

8.000000  PARTICULAR  EMPLOYMENT  CATEGORIES 

The  Civil  Service  Reform  Act  of  1978  has  provisions 
specifically  applicable  to  certain  categories  of  em- 
ployees. This  topic  references  cases  in  which  the  spe- 
cial procedural  and  substantive  law  applicable  to 
such  employee  categories  were  discussed  by  the 
Board,  and  in  which  such  special  provisions  were  ger- 
mane to  the  resolution  of  the  case.  Included  are  cases 
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dealing  with  the  merit  pay  provisions  of  the  Act  and 
the  Senior  Executive  Service. 

9.000000  PERFORMANCE  RELATED  ACTIONS 

This  topic  references  cases  dealing  with  perfor- 
mance related  actions  under  Chapter  43  of  the  Act, 
including  procedural  rights  and  standards  of  proof 
under  Chapter  43,  where  performance  appraisal  sys- 
tems have  been  implemented.  Also  included  are  cases 
dealing  with  performance  appraisal  actions  under 
Chapter  75,  where  Chapter  43  appraisal  systems  have 
not  yet  been  implemented. 

10.000000  PRACTICE  AND  PROCEDURE 

This  is  the  major  topic  referencing  cases  which  set 
out  the  procedural  rules  for  matters  before  the  Board, 
its  administrative  law  judges,  and  its  presiding  offi- 
cials. Matters  such  as  timeliness  and  technical  filing 
rules  are  included  here,  as  well  as  the  concepts  of 
former  adjudication  and  representation  of  parties. 

1 1 .000000  Prohibited  Personnel  Practices 

The  Civil  Service  Reform  Act  of  1978  lists  merit  sys- 
tems principles  governing  the  Federal  work  force  and 
defines  prohibited  personnel  practices  that  may  not 
be  taken  against  Federal  employees.  This  topic  is  lim- 
ited to  cases  in  which  the  Board  has  interpreted  these 
provisions  and  related  matters. 

12.000000  Reductions  in  Force 

This  topic  refers  to  Board  cases  dealing  with  reduc- 
tions in  force,  including  agency  justifications  for  tak- 
ing such  actions  and  the  substantive  and  procedural 
rights  of  employees  affected. 

13.000000  Regulation  Review 

The  Civil  Service  Reform  Act  of  1978  empowers  the 
Board  to  review  regulations  promulgated  by  the  Of- 


fice of  Personnel  Management  and  implementing  reg- 
ulations of  other  agencies.  This  topic  references 
Board  opinions  dealing  with  such  regulation  review. 

14.000000  Remedies 

This  topic  references  Board  cases  dealing  with  the 
remedial  powers  of  the  Board. 

15.000000  Retirement 

This  topic  refers  to  Board  cases  involving  issues  re- 
lating to  the  retirement  of  Federal  employees. 

16.000000  Special  Counsel 

This  topic  references  Board  cases  relating  to  the  Of- 
fice of  Special  Counsel,  including  the  prosecution  of 
Hatch  Act  cases  and  violations  of  the  Federal  Employ- 
ees Flexible  and  Compressed  Work  Schedule  Act. 
The  filing  requisites  for  complaints  before  the  Special 
Counsel  are  included  here,  while  procedural  requi- 
sites in  Special  Counsel  cases  before  the  Board  are  in 
Practice  and  Procedure  (10. 000000) 

17.000000  Suitability  and  Fitness  for  Duty  Exam- 
inations 

This  topic  references  cases  dealing  with  issues  of 
suitability.  Included  also  are  cases  involving  fitness- 
for-duty  examinations. 

18.000000  Employment  Practices 

This  topic  references  cases  concerning  the  substan- 
tive law  governing  employment  practices  and  distin- 
guishes employment  restrictions  that  are  not  appeal- 
able  employment  practices. 
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1.110 

1.111 

1.120 

1.121 

1.130 

1.131 

1.140 

1.150 

1.160 


1.210 

1.220 

1.230 

1.231 

1.232 

1.233 

1.240 

1.250 


1.310 

1.311 

1.312 

1.313 

1.314 

1.320 

1.321 

1.322 

1.330 

1.331 

1.3311 

1.3312 

1.332 

1.3321 

1.3322 

1.340 

1.341 

1.342 

1.343 

1.3431 

1.3432 

1.3433 

1.344 

1.345 

1.346 
1.350 

1.360 

1.361 

1.3611 

1.3612 

1.362 

1.363 
1.3631 

1.364 

1.365 

1.366 

1.367 

1.368 


OUTLINE  OF  TOPICS 

(With  Key  Numbers) 


1.000000  Adverse  Actions 

1.100  Actions  Considered  Adverse  Under  5U.S.C.  7512 


Removal 

Involuntary  Resignation  or  Retirement 

Suspension  for  more  than  14  days 
Enforced  Leave 
Reduction  in  Grade 
Involuntary  Demotion 

Reduction  in  Pay 
Furlough  of  30  days  or  less 

Adverse  Action  by  Office  of  Personnel  Management 

1.200  Actions  Not  Considered  Adverse  Under  5 U.S.C.  7512 

Suspension  for  less  than  14  days 
Letter  of  Reprimand 

Actions  Based  on  Unacceptable  Performance 

Denial  of  Within-Grade  Step  Increase 

Reduction  in  Grade 

Removal 

Reduction  in  Force 
Reduction  in  Rank 


1.300  Substantive  Charges 


Attendance  Related 

Absence  Without  Leave 
Abuse  of  Leave 
Tardiness 

Efficiency  of  the  Service — Attendance 

Alcohol  and  Drug  Related 

On-Duty  Conduct 
Off-Duty  Conduct 

Criminal  Conduct 

On-Duty  Conduct 

Criminal  Charges 

Criminal  Conviction 

Off-Duty  Conduct 

Criminal  Charges 

Criminal  Conviction 

Dishonest  Work  Related  Conduct 

Bribery 

Embezzlement 

Falsification 

Medical,  Record 

Employment  Applications 

Time  and  Work  Records 

Fraud 

Misappropriation  and/or  Misuse  of  Government  Property 
Malfeasance  in  Office 

Prohibited  Political  Activity 
Other  Work  Related  Charges 

Abuse  of  Authority 

Sexual  Harrassment 

Prohibited  Discrimination 

Conflict  of  Interest 

Insubordination 

Refusal  to  Accept  Reassignment 

Gross  Waste 

Creation  of  Danger  to  Public  Health  and  Safety 

Insolence 

Violence 

Unauthorized  Activities 


65 


1.369 

1.370 

1.371 
1.3711 

1.380 

1.390 


1.410 

1.420 

1.430 


1.510 

1.511 

1.512 

1.513 

1.520 

1.521 

1.522 

1.530 

1.540 

1.550 

1.560 

1.561 

1.562 

1.570 


1.610 

1.620 

1.630 

1.640 


2.110 

2.120 

2.130 


2.210 

2.220 

2.230 


2.310 

2.311 
2.3111 

2.312 

2.313 

2.320 

2.321 

2.3211 

2.3212 


"Failure  to"  Charges 

Charges  Related  to  Off-Duty  Conduct 

Efficiency  of  the  Service 
Nexus 

Classification  and  Qualifications  Requirements 
Performance  Related 


1 .400  Board  Consideration  of  Penalties 


Mitigation  of  Penalty 
Prior  Disciplinary  Record 

Disparate  Treatment  of  Similarly  Situated  Employees 

1 .500  Procedural  Rights  In  Adverse  Actions 


Notice 

Crime  Provision 

Emergency  Suspension  During  Notice  Period 
Reasons 

Reply 

Written  Reply 
Oral  Reply 

Review  of  Materials  on  Which  Action  Based 
Right  to  Representation 
Proposing  and  Deciding  Official 
Appeal  to  Merit  Systems  Protection  Board 

Burden  of  Proof 

Efficiency  of  the  Service — Generally 

Decision 


1.600  Defense 


Stale  Charges 
Mental  Conditions 
Animus 
Coercion 


2.000000  Constitutionality 

2.100  Due  Process 


Liberty  Rights  or  Interest 
Property  Rights  or  Interest 
Requisite  Administrative  Procedures 

2.200  Criminal  Constitutional  Consideration 


Self -Incrimination 
Right  to  Counsel 
Double  Jeopardy 


2.300  First  Amendment  Freedoms 


Freedom  of  Speech 

Relation  to  Efficiency  of  the  Service 

Defamation 

Balancing  Test 

Mixed  Motive 

Freedom  of  Religion 

Relation  to  Efficiency  of  the  Service 

Free  Exercise 

Establishment 


2.400  Right  To  Privacy 


3.110 

3.111 

3.120 

3.121 

3.130 

3.131 

3.1311 

3.1312 

3.1313 

3.132 

3.1321 
3.13211 

3.1322 

3.133 

3.140 

3.141 

3.142 

3.143 

3.144 

3.150 

3.151 
3.160 
3.170 


3.310 

3.320 

3.330 


3.410 

3.420 

3.430 


4.110 

4.111 

4.112 

4.113 

4.1131 

4.1132 

4.1133 

4.114 

4.115 

4.116 

4.120 

4.121 

4.122 

4.123 

4.124 

4.125 

4.126 

4.127 

4.128 

4.129 


3.000000  Discrimination 

3.100  Prohibited  Discrimination 


Age  Discrimination 

Age  Discrimination  in  Employment  Act  of  1967,  29  U.S.C.  631, 633a 

Race.  Color,  and  National  Origin  Discrimination 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 
Handicap  Discrimination 

Handicapping  Condition 

Physical  Disability 

Mental  Disability 

Alcoholism  and  Drug  Abuse 

Rehabilitation  Act  of  1973,  29  U.S.C.  791 

Reasonable  Accommodation 

Undue  Hardship 

Rehabilitation 

Qualified  Handicapped  Employee 

Sex  Discrimination 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 
Fair  Labor  Standards  Act  of  1938,  29  U.S.C.  206(d) 

Sexual  Preference 
Sexual  Harassment 

Religious  Discrimination 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-!6 

Marital  Status  Discrimination 

Discrimination  on  the  Basis  of  Political  Affiliation 

3.200  Disparate  Treatment  of  Similarly  Situated  Employees 

3.300  Affirmative  Action 


Minorities 

Handicapped  Persons 
Women 


3.400  Burdens  of  Proof 


Prima  Facie  Case 

Legitimate  Non-discriminatory  reason 
Pretext 


4.000000  Evidence 

4.100  Admissibility 


Prehearing  Evidence 

Admissions 

Affidavits 

Evidence  Obtained  Through  Discovery 

Depositions 

Interrogatories 

Documents 

Best  Evidence 

Polygraphs 

Handwriting 

Testimony 

Relevancy 

Materiality 

Privileged  Matter 

Hearsay 

Credibility 

Perjury 

Probative  Value 
Circumstantial  Evidence 
Opinion 
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4.130 

4.131 

4.132 

4.140 

4.150 


4.210 

4.211 

4.212 

4.220 

4.230 

4.240 

4.250 

4.260 


4.310 

4.320 


5.210 

5.211 

5.212 

5.213 

5.214 


5.310 

5.320 

5.321 


6.110 

6.111 

6.112 

6.113 

6.114 
6.120 
6.121 
6.122 

6.123 

6.124 

6.1241 

6.1242 

6.1243 

6.125 

6.1251 

6.1252 

6.1253 

6.1254 

6.1255 

6.1256 

6.1257 

6.1258 

6.126 

6.127 

6.128 


Official  Notice 

Facts 

Documents 

Evidence  of  Prior  Disciplinary  Actions 
Stipulations 


4.200  Burdens  of  Proof 


Preponderance  of  the  Evidence 

Agency  Burden 
Appellant's  Burden 

Substantial  Evidence 

Arbitrary,  Capricious,  or  Abuse  of  Discretion 
Reasonable  Grounds  to  Believe 
Burden  of  Persuasion 
Burden  of  Going  Forward 


4.300  Harmful  Error 


Agency  Procedures 
Presiding  Official's  Rulings 


5.000000  FOI.  Privacy,  and  Sunshine  Acts 

5.100  Sunshine  Act 
5.200  Freedom  of  Information  Act 


Exemptions 

Internal  Personnel  Rules  and  Practices 
Statutory  Exemptions 

Inter-  and  Intra -Agency  Memoranda  and  Letters 
Personnel  and  Medical  Files 


5.300  Privacy  Act 

Form  of  Request 
Denial  of  Access 

Appeal  Right 


6.000000  Jurisdiction 

6.100  Merit  Systems  Protection  Board  Jurisdiction 

Original  Jurisdiction 

Special  Counsel  Cases 

Senior  Executive  Service  Removals 

Employee  Disciplinary  Actions  under  the  Federal  Employee  Flexible  and  Compressed  Work  Schedules  Act 
Administrative  Law  Judges 

Appellate  Jurisdiction 

Adverse  Actions 

Denial  of  Within-Grade  Step  Increases 
Senior  Executive  Service  Cases 
Discrimination  Cases 

Equal  Employment  Opportunity  Commission 

Mixed  Cases 

Special  Panel 

Non  - Appealable  Actions 

Position  Classification 

Promotion 

Performance  Ratings 

Reassignment 

Reinstatement 

Reprisal 

Miscellaneous 

Grievance  Decisions 

Agency  Regulations 

Prohibited  Personnel  Practices 

Review  of  Grievance  Decision 
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6.2000  Particular  Parties 


6.210  Independent  Agencies 

6.220  Independent  Establishments 

6.230  Intelligence  Agencies 

6.240  Government  Corporations 

6.300  Presiding  Official's  Jurisdiction 

6.310  Generally 

6.320  Finality  of  Decisions 

6.330  Appeals  of  Presiding  Official  Decisions 

6.400  Office  of  Personnel  Management 

6.410  Intervention 

6.420  Rules  and  Regulations 

6.500  Enforcement 

6.510  Petitions 

6.511  Appellate  Cases 

6.512  Original  Cases 

6.520  Compliance 

6.530  Comptroller  General 

6.600  Exhaustion  of  Remedies 
6.700  Justiciability 


6.710 

Mootness 

6.720 

Ripeness 

6.730 

Real  Party  in  Interest 

6.740 

Case  or  Controversy 

6.800  Savings  Provision  (5  U.S.C.  1 101  note) 


6.900  Statutory  Construction  of  the  Civil  Service  Reform  Act  of  1978 


7.110 

7.1 

11 

7.1 

12 

7.1 

13 

7.1 

131 

7.1 

132 

7.1 

14 

7.1 

141 

7.1 

142 

7.1 

143 

7.1 

15 

7.1 

151 

7.1 

152 

7.1 

153 

7.310 

7.311 

7.312 

7.313 

7.314 


7.000000  Labor-Management  Relations 

7.100  Grievance  Procedures 

Negotiated  Grievance  Procedures  in  Collective  Bargaining  Agreements 

Exclusion  of  Specific  Matters  from  Negotiated  Grievance  Procedures 
Arbitration 

Prohibited  Personnel  Practices 

Election  of  Statutory  or  Negotiated  Procedure 

Right  to  Request  Merit  Systems  Protection  Board  Review 

Actions  Based  on  Unacceptable  Performance 

Election  of  Statutory  or  Negotiated  Procedure 

Arbitrator  governed  by  U.S.C.  7701  (c)(  1 ) 

Judicial  Review  of  Arbitrator's  Award 
Adverse  Actions 

Election  of  Statutory  or  Negotiated  Procedure 
Arbitrator  governed  by  5 U.S.C.  7701(a)(1) 

Judicial  Review  of  Arbitrator's  Award 

7.200  Federal  Labor  Relations  Authority 

7.300  Unfair  Labor  Practices 


Agency  Unfair  Labor  Practices 

Interference  with  Exercise  of  Employee's  Rights 
Discrimination  on  the  Basis  of  Union  Membership 
Sponsorship,  Control  or  Undue  Assistance  to  Labor  Organization 
Reprisal  for  Filing  of  Complaint 
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7.315 

7.3151 

7.3152 

7.316 
7.3161 

7.317 
7.3171 

7.318 

7.320 

7.321 

7.322 

7.323 

7.324 

7.3241 

7.3242 

7.3243 

7.3244 

7.3245 

7.3246 

7.3247 

7.3248 

7.3249 

7.325 

7.3251 

7.3252 

7.326 
7.3261 

7.327 
7.3271 

7.328 


7.410 

7.420 

7.430 


8.110 

8.111 

8.112 

8.113 

8.114 

8.115 
8.120 
8.121 
8.122 


8.210 

8.211 

8.212 

8.213 

8.220 

8.230 

8.231 

8.240 

8.250 

8.260 

8.270 

8.280 


Failure  to  Negotiate  in  Good  Faith  with  a Labor  Organization 
Compelling  Need 
Duty  to  Consult 

Failure  to  Cooperate  in  Impasse  Procedures  and  Decisions 
Federal  Service  Impasses  Panel 

Enforcement  of  Rules  and  Regulations  in  Conflict  with  Prior  Collective  Bargaining  Agreement 

Prohibited  Personnel  Practices  Exception 

Failure  to  Comply  with  any  Provisions  of  Title  5,  Chapter  71 

Labor  Organization  Unfair  Labor  Practices 

Interference  with  Exercise  of  Employee's  Rights 

Cause  or  Attempt  to  Cause  Agency  Discrimination  Against  Employee  in  the  Exercise  of  Employee's  Rights 

Coercion  of  Union  Members  with  Regard  to  Discharge  of  Employee  Work  Duties 

Discrimination  Against  Employees  with  Regard  to  Membership 

Race  or  Color 

Creed 

National  Origin 

Sex 

Age 

Preferential  Civil  Service  Status 
Political  Affiliation 
Marital  Status 
Handicapping  Condition 

Failure  to  Negotiate  in  Good  Faith  with  Agency 
Compelling  Need 
Duty  to  Consult 

Failure  to  Cooperate  in  Impasse  Procedures  and  Decisions 
Federal  Service  Impasses  Panel 

Call  for  or  Participation  in  Strike,  Work  Stoppage,  Slowdown,  or  Disruptive  Picketing 

Failure  to  Take  Action  to  Prevent  or  Stop 

Failure  to  Comply  with  any  Provision  of  Title  5,  Chapter  71 

7.400  Collective  Bargaining  Agreements 

Enforcement  of  Provisions 
Right  of  Representation 
Interpretation  of  Provisions 


8.000000  Particular  Employment  Categories 

8. 100  Administrative  Law  Judges 

Original  Jurisdiction  Action 

Removal 
Suspension 
Reduction  in  Grade 
Reduction  in  Pay 
Furlough  of  30  days  or  less 
Good  Cause 

Conduct  and  Demeanor/Judicial  Temperament 
Bias 

8.200  Particular  Federal  Entities 

United  States  Postal  Service 

Preference  Eligibles 
90  Day  Probationary  Period 
Alcohol  Rehabilitation  Program 

Postal  Rate  Commission 
Law  Enforcement  Personnel 
Federal  Bureau  of  Investigation 

Intelligence  Agencies 
General  Accounting  Office 
Non-Appropriated  Fund  Activities 
Government  Corporations 
National  Guard  and  Air  Force 
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8.300  Special  Situations 


8.310 

8.320 

8.321 

8.3211 

8.3212 

8.3213 

8.3214 

8.3215 

8.3216 

8.3217 

8.3218 

8.3219 

8.322 
8.3221 

8.323 

8.324 

8.330 

8.331 

8.332 

8.333 

8.334 

8.340 

8.341 
8.3411 
8.350 
8.360 
8.370 
8.380 
8.390 


8.410 

8.420 

8.421 


8.510 

8.511 

8.512 

8.513 

8.514 

8.515 

8.520 

8.521 

8.522 

8.530 

8.531 

8.5311 

8.5312 
8.53121 

8.532 

8.5321 

8.5322 
8.53221 

8.533 
8.540 

8.550 

8.551 


8.610 


Applicants 

Probationary  Employees 

Post-appointment  Reasons 
Determining  Completion  of  Probation 

Absent  Allegation  of  Partisan  Political  or  Marital  Status  Discrimination 

Allegations  of  Handicap  Discrimination 

Allegations  of  Race  Discrimination 

Allegations  of  Religious  Discrimination 

Allegation  of  Sex  Discrimination 

Allegations  of  Prohibited  Personnel  Practices 

Marital  Status 

Partisan  Politics 

Pre-appointment  Reasons 

Procedures 

Supervisory  or  Managerial  Probationary  Periods 
Resignations  During  Probationary  Period 

Excepted  Service 

One  Year  of  Current  Continuous  Service 
Pre -appointment  Reasons 
Same  or  Similar  Positions 
Handicapped  Appointments 

Preference  Eligible  Employees 

Veterans 

Veterans  Readjustment  Appointees 

Confidential  Employees 
Overseas  Personnel 
Employees  of  District  of  Columbia 
State  and  Local  Employees 
Part-Time  and  Temporary  Employees 

8.400  Employees  Having  Restoration  to  Duty  Rights 


Military  Duty 

Employment  Related  Injuries 

Fully  Recovered  Employee 


8.500  Senior  Executive  Service 


Types  of  Positions 

Career  Appointee 
Noncareer  Appointee 
Limited  Term  Appointee 
Limited  Emergency  Appointee 
General  Position 

Actions  Within  the  Senior  Executive  Service 

Reassignment 

Transfer 

Appealable  Actions 

Removals 

Procedural  Reguirements 
Efficiency  of  the  Service 
Nexus 

Suspensions  for  more  than  14  Days 
Procedural  Reguirements 
Efficiency  of  the  Service 
Nexus 

Conversion  of  Position  to  Senior  Executive  Service 

Performance  Appraisal 

Removal  from  Senior  Executive  Service 

Hearing 


8.600  Merit  Pay 


Transfer  of  Position  to  Merit  Pay  Status 
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9.000000  Performance  Related  Actions 


9.110 

9.120 

9.130 

9.140 

9.150 


9.210 

9.211 

9.212 

9.213 

9.214 

9.2141 

9.2142 

9.2143 

9.2144 
9.220 


9.310 

9.311 

9.3111 

9.3112 

9.3113 

9.312 

9.313 

9.3131 

9.3132 

9.314 

9.3141 

9.3142 

9.3143 

9.315 
9.3151 

9.316 

9.320 

9.321 

9.322 

9.323 

9.324 

9.3241 

9.3242 
9.32421 

9.325 

9.330 

9.331 

9.332 
9.3321 
9.33211 


10.110 

10.111 

10.1111 

10.1112 

10.1113 

10.112 

10.1121 

10.113 


9.100  Actions  Based  on  Performance 


Denial  of  Wlthln-Grade  Increase 

Reduction  in  Grade 

Removal 

Reassignment 

Promotion 


9.200  Performance  Appraisal  Systems 

Establishment  of  Performance  Appraisal  Systems 

Periodic  Appraisals  of  Performance 

Employee  Participation  in  Establishment  of  Performance  Standards 

Communication  of  Performance  Standards  and  Critical  Elements  to  Employees 

Employee  Performance  Evaluation 

Acceptable  Level  of  Competence  Determinations 

Recognition  and  Awards 

Assistance  in  Improving  Performance 

Opportunity  to  Demonstrate  Acceptable  Performance 

Review  of  Performance  Appraisal  Systems  by  the  Office  of  Personnel  Management 

9.300  Procedural  Rights  in  Actions  Based  on  Unacceptable  Performance 

Reduction  in  Grade  or  Removals 

Notice 

Instances  of  Unacceptable  Performance 

Critical  Elements  Involved 

Timeliness 

Representation 

Response 

Oral  Response 

Written  Response 

Written  Decision 

Specifications  of  Unacceptable  Performance 
Concurrence  of  Higher  Position  Employee 
Timeliness 

Deletion  of  Notice  from  Agency  Record 
Performance  Acceptability  for  One  Year 
Appeal  Rights 

Denial  of  Within  Grade  Increase 

Notice 

Written  Decision 
Timeliness 

Reconsideration  by  Agency 

Written  Decision 

Higher  Level  Employee 

No  Participation  in  Original  Decision 

Appeal  Rights 

Burden  of  Proof 

Substantial  Evidence 

Preponderance  of  the  Evidence — Chapter  75 

Efficiency  of  the  Service 

Nexus 


10.000000  Practice  and  Procedure 

10.100  Appellate  Jurisdiction 


Prehearing  Procedures 

Filing  of  Appeal  and  Request  for  Hearing 
Right  to  Hearing 
Waiver  of  Right  to  Hearing 
Withdrawal  of  Appeal 
Agency  Response 

Agency  Request  for  or  Appearance  at  Hearing 
Class  Action 
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10.114 

Consolidation  and  Joinder 

10.115 

Intervention 

10.1151 

Intervention  as  a Matter  of  Right 

10.1152 

Permissive  Intervention 

10.116 

Discovery  Procedures 

10.1161 

Motion  for  Discovery 

10.11611 

Interrogatories 

10.11612 

Deposition 

10.11613 

Production  of  Documents 

10.117 

Prehearing  Conference 

10.118 

Subpoenas 

10.119 

Reguest  for  Witnesses 

10.120 

Presiding  Official 

10.121 

Duties  and  Powers 

10.1211 

Discretion 

10.12111 

Dismissals 

10.12112 

Failure  to  Prosecute 

10.1212 

Ruling  on  Motions 

10.12121 

Venue 

10.12122 

Interlocutory  Appeals 

10.1213 

Orders  of  Presiding  Officials 

10.12131 

Compliance 

10.1214 

Decision 

10.12141 

Content 

10.12142 

Effective  Date 

10.12143 

Finality 

10.12144 

Summary  Decision 

10.12145 

Recommended  Decision 

10.12146 

Form 

10.1215 

Hearings 

10.12151 

Postponement 

10.1216 

Closing  the  Record 

10.1217 

Service 

10.122 

Bias 

10.123 

Disqualification 

10.124 

Amicus  Briefs 

10.130 

Board  Review  of  Initial  Decision 

10.131 

Board  Reopening 

10.132 

Petition  for  Review 

10.1321 

Filing  Requirements 

10.1322 

Criteria 

10.133 

Board  Review  Powers 

10.140 

Board  Opinion 

10.141 

Content 

10.142 

Effective  Date 

10.143 

Finality 

10.144 

Reconsideration 

10.150 

Judicial  Review 

10.200  Original  Jurisdiction 


10.210 

10.211 

10.2111 

10.2112 

10.21121 

10.21122 

10.21123 

10.2113 

10.2114 

10.2115 

10.2116 
10.212 
10.2121 
10.21211 
10.2122 
10.21221 
10.21222 


Special  Counsel  Cases 

Complaints  for  Corrective  Action 
Filing  of  Complaint 

Rights  of  Employees  in  5 U.S.C.  1206(g)  Disciplinary  Actions 

Answer 

Representation 

Hearing 

Party  Response  Rights 
Powers  of  Board 
Board  Decision 
Judicial  Review 
Stays 

Initial  Stay — Section  1208(a) 

Filing  of  Reguest  for  Stay 

Extension  of  Initial  Stay — Section  1208(b) 

Filing  of  Reguest  for  Extension  of  Stay 
Agency  Response 
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10.2123 

Indefinite  Stay — Section  1208(c) 

10.21231 

Filing  of  Request  for  Indefinite  Stay 

10.21232 

Opportunity  for  Comment 

10.212321 

Special  Counsel 

10.212322 

Agency 

10.2124 

Powers  of  Board 

10.21241 

Initial  Stay 

10.21242 

Extension  of  Initial  Stay 

10.21243 

Indefinite  Stay 

10.2125 

Board  Decision 

10.2126 

Judicial  Review 

10.213 

Hatch  Act  Procedures 

10.2131 

Filing  of  Letter  of  Charges 

10.2132 

Response  Rights 

10.2133 

Powers  of  Board 

10.2134 

Board  Decision 

10.2135 

Judicial  Review 

10.214 

Intervention 

10.2141 

Office  of  Personnel  Management 

10.2142 

Others 

10.220 

Administrative  Law  Judge  Cases 

10.221 

Filing  of  Complaint 

10.222 

ALJ  Response 

10.223 

Procedural  Rights  (cross-reference  to  10.110) 

10.224 

Presiding  Official 

10.2241 

Administrative  Law  Judge 

10.2242 

Merit  Systems  Protection  Board 

10.225 

Powers  of  Board 

10.226 

Decision 

10.2261 

Recommended  Decision 

10.227 

Judicial  Review 

10.230 

Review  of  Rules  and  Regulations 

10.231 

Office  of  Personnel  Management 

10.300  Cases  Heard  By  Administrative  Law  Judges 
10.400  Representation 

10.410 

Pro  Se 

10.420 

Attorney 

10.430 

Other  Representation 

10.440 

Conflict  of  Interest 

10.500  Ex  Parte  Conduct 
1 0 . 600  Substitution  of  Parties 

10.610 

Death  of  Appellant 

10.700  Former  Adjudication 

10.710 

Res  Judicata 

10.720 

Estoppel 

10.800  General  Board  Powers 

10.810 

Waiver  of  Board  Regulations 

10.811 

Untimeliness 

10.820 

Waiver  of  Non-Statutory  Requirements  in  Board  Orders 

1 1 .000000  Prohibited  Personnel  Practices 

1 1 .000  Practices  Prohibited 

11.110 

Personal  Favoritism 

11.111 

Improper  Consideration  of  Employee  Information 

11.112 

Willful  Deception  or  Obstruction  of  Competition 

11.113 

Forced  Withdrawal  from  Competition 

11.114 

Unauthorized  Employment  Preferences 
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11.115 

11.120 

11.121 

11.122 

11.130 

11.131 

11.132 

11.133 

11.134 

11.135 

11.136 

11.137 

11.140 

11.141 

11.150 

11.151 

11.1511 

11.1512 

11.1513 

11.152 
11.160 
11.161 

11.170 

11.171 

11.172 


11.210 

11.220 


12.110 

12.111 

12.112 

12.113 

12.114 

12.115 

12.116 
12.120 
12.130 


12.210 

12.220 

12.230 

12.231 

12.232 

12.233 


12.310 


12.410 

12.411 

12.412 

12.420 

12.421 

12.422 

12.430 

12.440 


Nepotism 

Unauthorized  Political  Practices 

Political  Coercion 
Political  Reprisals 

Prohibited  Discrimination 

Age 

Race/Color  and  National  Origin 
Handicapping  Condition 
Sex 

Religion 
Marital  Status 
Political  Affiliation 

Prohibited  Reprisals 

For  Exercising  Appeal  Rights 

Whistleblowers 

Actions  against  Whistleblowers 

Definition  of  Gross  Waste  of  Funds 

Definition  of  Mismanagement 

Definition  of  Abuse  of  Authority 

Reprisals  Against  Whistleblowers 

Actions  Based  on  Non-Periormance  Related  Conduct 

Nexus  to  Efficiency  of  the  Service 

Actions  In  Violation  of  Merit  Systems  Principles 

Merit  Systems  Principles 

Implementation  of  Merit  Systems  Principles 


1 1 . 200  Burdens  of  Proof 


Definition  of  Personnel  Action 
Authority  to  Take  Action 


12.000000  Reductions  in  Force 

12.100  Actions 


Assignment 

Change  of  Positions  or  Reclassification 

Grade  Retention 

Pay  Retention 

Retreat  Rights 

Remedial  Actions 

Best  Offer 

Furlough 

Separation 


12.200  Retention  Standing 


Competitive  Area 
Competitive  Level 
Retention  Register 

Tenure  of  Employment 
Veteran  Preference 
Performance  Ratings 


12.300  Transfer  of  Functions 


Transfer  of  Employees 


12.400  Procedural  Rights  and  Requirements 


Notice 

General 

Specific 

Appeals 

Burden  of  Proof 
Premature  RIF  Appeal 

Restoration  by  Agency 
Reemployment  Priority  List 
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12.500  Justification 


12.510 

Lack  of  Work 

12.511 

Contracting  Out 

12.520 

Shortage  of  Funds 

12.530 

Reorganization 

12.531 

Invalid  Reorganization 

12.540 

Reclassification 

12.550 

Exercise  of  Reemployment  or  Restoration  Rights 

12.560 

Challenges  to  Bona  Fides 

12.561 

Personal  Reasons 

12.562 

Job  Conditions 

13.000000  Regulation  Review 

1 3. 1 00  Office  of  Personnel  Management  Rules  and  Regulations 

13.110  Facial  Invalidity 

1 3. 1 20  Agency  Implementation 


14.000000  Remedies 

1 4. 1 00  Reinstatement 

14.110  Backpay 

14.200  Civil  Penalty 

14.210  Damages 

14.300  Cease  and  Desist  Order 
14.400  Corrective  Action 


14.500  Attorney  Fees 


14.510 

Statutory  Authorization 

14.520 

Interest  of  Justice 

14.521 

Prohibited  Personnel  Practice 

14.522 

Clearly  Without  Merit 

14.523 

Bad  Faith 

14.5231 

Harassment 

14.5232 

Improper  Pressure 

14.524 

Gross  Procedural  Error  by  Agency 

14.525 

Agency  Direct  or  Indirect  Knowledge  of  Lack  of  Merit 

14.530 

Prevailing  Party 

14.540 

Incurred 

14.541 

Attorney-Client  Relationship 

14.550 

Reasonableness  of  Fees 

14.560 

Timeliness  of  Fee  Motion 

14.600  Settlement 

1 4 . 700  Mitigation  of  Penalty 

15.000000  Retirement 

15.100 

Retirement  Requirements 

15.110 

Early  Retirement 

15.111 

Reorganization,  Reduction  in  Force,  Transfer  of 

Function 

15.120 

Credit  for  Service 

15.121 

Law  Enforcement  Officers  and  Firefighters 

15.122 

Covered  Position 

15.130 

Disability  Retirement 

15.131 

On  Application  of  Employee 

15.1311 

Appeal  to  Merit  Systems  Protection  Board 
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15.13111 

15.13112 

15.132 

15.1321 

15.13211 

15.13212 

15.1322 

15.133 
15.1331 

15.134 

15.135 

15.136 
15.1361 

15.137 

15.138 

15.140 

15.141 

15.142 
15.150 
15.160 


15.210 

15.2101 

15.2102 

15.220 

15.230 

15.240 


15.410 


16.110 

16.120 

16.130 

16.131 

16.1311 

16.1312 

16.1313 

16.140 

16.150 


16.210 

16.211 

16.212 

16.213 

16.214 

16.220 

16.221 

16.222 

16.230 

16.231 

16.232 

16.2321 

16.2322 

16.2323 
16.240 


Scope  of  Review 

Burden  of  Proof 

On  Application  of  Agency 

Appeal  to  Merit  Systems  Protection  Board 

Scope  of  Review 

Burden  of  Proof 

Remand  to  Office  of  Personnel  Management 
Physical  or  Mental  Condition 
Type  of  Evidence 

Impact  on  Performance,  Attendance  and  Conduct 
Total  Disability 

Agency  Obligation  to  Accommodate 
Reassignment 

Re-examination  and  Recovery 
Five-year  Service  Requirement 

Mandatory  Separation 

Law  Enforcement  Officers  and  Firefighters 
Air  Traffic  Controllers 

Retirement  Contributions 
Optional  Retirement 


15.200  Annuities 


Determinations  of  Annuities 

Effects  of  Federal  Employee's  Compensation  Act  Payments 
Forfeiture 

Recovery  of  Annuity  Overpayments 
Appeal  to  MSPB  by  Annuitant 
Survivor  Annuities 


15.300  Involuntary  Retirement 
15.400  Jurisdiction 


Administrative  Action  or  Order 


16.000000  Special  Counsel 

16.100  Investigatory  Authority 

Investigation  of  Prohibited  Personnel  Practices 
Investigation  of  Whistleblower  Allegations 
Investigation  of  Political  Activities 

Hatch  Act  Violations 
Federal  Employees 
District  of  Columbia  Employees 
State  and  Local  Employees 

Investigation  of  Information  Withholding 
Investigation  of  Civil  Service  Violations 


16.200  Prosecution 


Referral  to  Agency  Heads 

Administrative  Appeals  Procedures 

Reports 

Settlement 

Non-Duplication  Policy 
Corrective  Action 

Reasonable  Grounds  to  Believe 
Requests  to  Order  Corrective  Action 

Stays 

Reasonable  Grounds 
Burden  of  Proof 
Section  1208(a) — 15  days 
Section  1208(b) — 30  days 
Section  1208(c) — Indefinite 

Intervention  Before  Merit  Systems  Protection  Board 
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16.250 

16.251 

16.252 

16.253 

16.2531 

16.2532 

16.2533 

16.254 

16.255 


16.310 

16.320 

16.330 

16.340 


17.110 

17.120 

17.130 

17.140 

17.150 

17.160 

17.170 

17.180 

17.181 

17.182 

17.183 

17.184 

17.185 

17.186 

17.187 


17.210 

17.211 


17.310 

17.320 

17.330 


17.410 

17.420 


Disciplinary  Actions  Against  Employees 

Arbitrary  and  Capricious  Withholding 

Financial  Privacy  Violations 

Hatch  Act  Violations 

Federal  Employees 

District  of  Columbia  Employees 

State  and  Local  Employees 

Prohibited  Personnel  Practices 

Federal  Employee  Flexible  and  Compressed  Work  Schedules  Act  Violation 

16.300  Filing  of  Complaints  Before  Special  Counsel 


Place  of  Filing 
Form  and  Contents 
Withdrawals 

Protection  oi  Complainant's  Identity 


17.000000  Suitability  and  Fitness  for  Duty  Examination 

1 7 . 1 00  Criteria  Considered  in  Suitability  Determination 

Delinquency  or  Misconduct  in  Prior  Employment 

Criminal.  Dishonest.  In  Yimous,  or  Notoriously  Disgraceful  Conduct 

Falsification  or  Fraud 

Alcoholism 

Drug  Abuse 

Loyalty 

Statutory  Disqualifications 
Additional  Factors 

Nature  of  Position 
Nature  and  Seriousness  of  Conduct 
Circumstances  Surrounding  Conduct 
Recency  of  Conduct 

Age  of  Applicant  or  Appointee  at  Time  of  Conduct 
Contributing  Social  or  Environmental  Conditions 
Rehabilitation  Efforts 


17.200  Standard  Applied  in  Suitability  Determination 


Efficiency  of  the  Service 

Nexus 


17.300  Consequences  of  Negative  Suitability  Determination 


Disqualification 

Removal 

Debarment 


17.400  Fitness  for  Duty  Examination 


Psychiatric  Exam 
Physical  Exam 


18.000000  Employment  Practices 
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FOR  YOUR  INFORMATION 


DIGEST 

The  DIGEST  is  a monthly  publication  containing 
summaries  of  Board  orders  and  a list  of  other  Board 
orders  and  issuances.  It  is  available  from  the  Superin- 
tendent of  Documents  on  either  a subscription  or  sin- 
gle issue  basis.  The  price  for  a subscription  is  $14  per 
year;  ($17.50  outside  the  United  States).  Single  issues 
are  also  available  at  a price  of  $2.00  per  issue;  ($2.50 
outside  the  United  States).  Please  address  subscrip- 
tion or  purchase  inguiries  to:  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Wash- 
ington, D.C. 20402. 


INITIAL  DECISIONS 

Initial  decisions  made  in  the  regional  offices  are 
available  on  microfiche.  The  microfiche  and  its  in- 
dexes may  be  viewed  at  any  of  the  Board's  regional  of- 
fices or  in  the  library  at  the  Board's  central  office.  To 
subscribe  to  the  microfiche  "Federal  Employee  Ap- 
peals Decisions"  at  $150  per  year  for  microfiche  and 
index,  contact  the  National  Technical  Information 
Service,  5285  Port  Royal  Road,  Springfield,  VA 
22161. 


PUBLISHED  BOARD  DECISIONS  AND  INDEX 

Decisions  of  the  United  States  Merit  Systems  Pro- 
tection Board  (Volumes  1 and  2)  and  Index  to  Deci- 
sions of  the  United  States  Merit  Systems  Protection 
Board  are  available  from  the  Superintendent  of  Docu- 
ments, U.S.  Government  Printing  Office,  Washing- 
ton, D.C.  20402  at  $30  for  the  three-volume  set;  Stock 
No.  062-000-00002-3.  Covering  the  period  of  Jan- 
uary 11,  1979  through  July  22,  1980,  these  volumes 
consist  of  final  actions  taken  by  the  Board  after  the  is- 
suance of  an  initial  decision  in  an  appeal  from  an 
agency  action,  Board  actions  in  cases  where  it  has 


original  jurisdiction,  and  precedential  interlocutory 
actions.  In  most  cases,  the  preceding  initial  or  recom- 
mended decision  is  included.  The  cases  are  indexed 
in  the  accompanying  multi-part  index  volume. 

Volumes  3 and  4 (including  multi-part  index)  are 
available  from  the  Superintendent  of  Documents  at 
$24  for  the  two-volume  set;  Stock  No. 
062-000-00009-1.  These  volumes  consist  of  Board 
final  actions  taken  under  the  appellate  and  original 
jurisdiction  conferred  by  the  Civil  Service  Reform 
Act  of  1978,  and  precedential  interlocutory  actions 
from  July  23,  1980  through  December  31 , 1980. 


BOARD  ORDERS 

All  Board  orders,  opinions,  and  indexes  may  be 
viewed  in  the  Legal  Publications  Division,  Office  of 
the  Secretary.  Copies  of  individual  decisions  may  be 
obtained  by  sending  a written  reguest  to  the  Office  of 
the  Secretary,  Legal  Publications  Division,  Suite 
1404,  5205  Leesburg  Pike,  Falls  Church,  VA  22041. 
Reguests  should  include  appellant's  name,  docket 
number,  and  date  of  the  decision. 
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retary. 
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